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DEAQ S AN AND CREER
O Novenber 14, 1994, following an evidentiary hearing,

Admni strative Law Judge (ALJ) Douglas Gal | op i ssued the attached Deci sion
and Recormended Q' der in this natter. In his decision, the ALJ found that
Schei d M neyards and Managenent Conpany, Inc. (Respondent, Enpl oyer or
Schei d) had made a nunber of unilateral changes in hiring, recall and

| ayof f practices, in violation of section 1153 (e) and (a) of the
Agricultural Labor Relations Act (ALRA or Act). He also found that
Respondent had in a nunber of instances refused to recall certain

enpl oyees because of their protected concerted activities, in violation of
section 1153 (c) and (a) of the Act. However, the ALJ di smssed sone of
the allegations of discrimnation as unproven and di smssed others as

cumul ative .
Thereafter, General (ounsel and Scheid filed tinely exceptions
tothe ALJ's Decision along with supporting briefs, and both parties filed

reply briefs. The Agricultural Labor Relations Board (ALRB or Board) has

considered the record and t he



ALJ' s Decision in light of the exceptions and briefs of the parties and
has decided to affirmthe rulings, findings and concl usi ons of the ALJ"
except to the extent they are inconsistent herewth, and to adopt his
Recormended O der, as nodifi ed.

I. Failure to Bargain About Layoffs of Argueta, Perez, Rosas and Serrato
in My 1993 and Layoff of Mayorga in Novenber 1993

a) Testinony and ALJ Deci sion

Respondent ' s General Manager, Kurt Qllnick, testified that he
laid off about twenty enpl oyees (includi ng Juana Argueta Qutierrez
(Argueta), Teresa Perez, Irma Rosas and Lucina Serrato) in My 1993
because suckering and trai ning were finished and work was w ndi ng down.
The four enpl oyees, who had been training and suckering in Baltazar
Chairez' crew were transferred to Qustavo Daz' crewfor one day to
finish up sone training. About a day later, the Daz crewwas |laid off.
@l nick stated that it is typical for him as he is wnding up a season,
to take advantage of excess labor for a day or two to do pick up work.
Respondent was noving on to other work such as replanting and controlling
gophers, for which the four enpl oyees were not best suited in terns of
productivity, experience and skills.

Luis Mayorga testified that he had worked for Scheid in
pruni ng, suckering, irrigation, hoeing, tractor driving, and gondol a work
(i.e., driving atractor wth a gondola attached). He was laid off in
Novenber 1993 after the harvest for about two weeks.

The ALJ concl uded that Respondent had viol ated section
1153 (e) and (a) of the Act by failing to give the Lhited Farm
21 ARB No. 10 2.



VWrkers of Arerica, AFL-AQ O (UFWor Lhion) notice and the opportunity to
bar gai n about |ayoffs follow ng the 1992 and 1993 harvest seasons' and the
1993 suckering and trai ni ng season.
b) Anal ysis

In NNRBv. Katz (1962) 369 U S 736 [50 LRRM2177], the U S
Suprene Gourt held that it is a per se violation of the duty to bargain
for an enpl oyer to nmake a unilateral change in terns and conditions of
enpl oynment w thout bargaining wth the union certified to represent its
enpl oyees. The enployer in Katz had unilaterally granted nerit increases
to certain enployees in the unit. The enpl oyer argued to the court that
the raises were in line wth the conpany' s | ong-standi ng practice of
granting quarterly or sem-annual nerit reviews and thus, in effect, were
a nere continuation of the status quo. The court conceded that the
i npl enentation of a nerit raise whichis sinply an autonatic increase to
whi ch an enpl oyer has already coomtted itself mght not constitute a
bargai ning violation. However, because the raises in Katz were in no
sense automatic, but were inforned by a | arge neasure of discretion, the
court concluded that the increases constituted an unl awful unil ateral
change. (1d., 50 LRRMat 2182 . )

This Board has long foll oned Katz and other National Labor
Rel ations Act (NLRA) precedent hol ding that during the

! Thi s concl usi on appears to be an error, since the only layoffs
alleged as violations in the conplaint were the May 1993 | ayoffs of the
four naned enpl oyees and the Novenber 1993 | ayoff of Myorga.
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pendency of election objections (or, as in this case, after Board
certification of the union as the bargai ning representative of the

enpl oyer' s enpl oyees, and while the enpl oyer is "technically" refusing to
bargain in order to challenge the certification in court)? an enployer is
not under an obligation to bargai n toward a conprehensi ve col | ective

bar gai ni ng agreenent. However, the enpl oyer does have a duty to notify
and bargain wth the union before instituting any changes i n wages, hours
or working conditions of its enpl oyees. (H ghland Ranch v. Agricul tural
Labor Relations Bd. (1981) 29 Cal.3d 848 [176 Cal . Rotr. 753]; S gnal
Produce (Gonpany (1980) 6 ALRB No. 47; Thonas S. Castle Farns, Inc. (1983)
9 ALRB No. 14; Misaji B o, dba Bo Farns (1980) 6 ALRB No. 20.)°

2 The el ection herein was conducted on February 26, 1992, and the
Board' s certification issued April 30, 1992. nh May 7, 1992, <heid
inforned the UFWthat it was refusing to bargain in order to test the
certification by judicial review In Sheid Vi neyards and Managenent
Gonpany, Inc. (1993) 19 AARB No. 1, the Board found that Respondent had
viol ated section 1153(a) and (e) of the Act by its refusal to bargain.
Respondent took its chall enge through the courts until April 13, 1994,
when its petition for reviewwas denied by the Galifornia Suprene Court.
The parties first net in negotiations on My 18, 1994. The layoffs in
question occurred in My and Novenber 1993.

% Respondent argues that under the Board's decision in Gow At
(1983) 9 ALRB No. 67, it would have jeopardi zed its legal position in
chal l enging the Board's certification if it had offered to bargai n about
uni | ateral changes. Respondent clains that the Board s decision in
Geravan Ranches (1992) 18 ALRB No. 16 nodified the lawin hol ding that an
enpl oyer does not waive its right to challenge a certification by
engaging inthe limted bargaining that is required before naking a
change in an existing termor condition of enpl oyment subject to
nandat ory bargai ning. However, Respondent msreads both of these Board
decisions. GowArt did not involve a technical refusal to bargain.

Rat her, the enployer in Gow At undertook full-scal e
(continued...)
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Sheid argues that its My 1993 | ayoffs of Argueta, Perez,
Rosas and Serrato and its Novenber 1993 |ayoff of Miyorga were entirely
consistent wth its past practice of laying off enpl oyees at the end of a
season. Scheid concedes, however, that it does not followstrict
seniority ininplenmenting |ayoffs. The ALJ found that Scheid does not
necessarily lay off all enpl oyees on the sane date, and that sorne
enpl oyees are retained after the general seasonal |ayoffs according to
their skills, experience and productivity.

Nati onal Labor Rel ations Board (NLRB) cases subsequent to Katz
have enphasi zed that the | ong-standi ng (or past) practice exception
(under whi ch an enpl oyer attenpts to denonstrate that its actions were a
nere continuati on of the status quo) pl aces a heavy burden on the
enpl oyer to show an absence of enpl oyer discretion in determning the
size or nature of a unilateral enpl oynent change. (Aaron Brothers (o. v.
NLRB (9th dr. 1981) 661 F.2d 750, 753 [108 LRRMI3062].) In Local 512,
Vér ehouse and Gifice Wrkers' Lhion v. NLRB (Felbro, Inc.) (9th Qr.
1986) 795 F.2d 705 [122 LRRM 3113], the Nnth Grcuit Gourt of Appeal s
doubted that the Katz "l ongstandi ng practice" exception coul d ever apply

to an economc | ayoff, since economc |ayoffs "woul d

%. .. continued)
bargai ning follow ng an el ection and then, five nonths |ater, sought to
back away frombargai ning and attack the el ection. The Board hel d t hat
the enpl oyer had forfeited its right to object to the el ection by not
tinely making its challenge. In Gerawan, the Board applied its
| ongstanding rule of lawthat even while engaged in a technical refusal
to bargain, an enpl oyer nust bargain wth the uni on about any proposed
uni l ateral changes in terns and conditions of enpl oynent.
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seemto be inherently discretionary, involving subjective judgnents of
timng, future business, productivity and reallocation of work." (ld.,
795 F.2d at 711.)

In Adair Sandish Gorp. v. NLRB (6th dr. 1990) 912 F. 2d 854
[135 LRRVI 2382], the enpl oyer had an existing | ayoff policy under which
the conpany | aid off enpl oyees based on subjective assessnents of nerit
rather than seniority or sone other objective criterion. After an
el ection in which a union was selected to represent Adair's enpl oyees,
the conpany continued unilaterally to apply its layoff policy. The
conpany argued that its postel ection policy anounted to not hing nore than
a permssi bl e continuation of the status quo under Katz. However, the
Sxth Qrcuit found that the Katz exception was not applicabl e because
layof fs under Adair's practice prior to the el ection were not systematic,
but rather were ad hoc and highly discretionary. (ld., 135 LRRMat
2390.)

In NLRB v. Frontier Homes Corporation (8th dr. 1967) 371 F. 2d
974 [64 LRRM 2320], the enpl oyer was engaged in a seasonal industry which
regularly laid off a substantial nunber of workers. |Its past practice
had been to lay off workers strictly on the basis of their seniority.
The court found that the enpl oyer coomtted an unl awful unilateral change
by departing fromits past practice when it decided to rate the abilities
of each worker before inplenenting a | ayoff after expiration of the
bargai ning contract. The court noted, however, that the enpl oyer

probabl y woul d have been justified in followng its | ong-
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establ i shed practice of strict seniority layoff wthout consulting the
union, as a "nere continuation of the status quo" under Katz. (ld., 371
F.2d at 980.)
Schei d acknow edges that it does not followstrict seniority

In executing layoffs, and that it exercises considerable discretion in
det ermni ng whi ch enpl oyees to retain for other work assignnents when it
i npl enents its end-of -season | ayoffs. Ve do not nean to suggest,
however, that Scheid could lawful |y have di scontinued its existing,
discretionary layoff policy and instituted a strict seniority |ayoff
policy wthout bargaining wth the Uhion. In The Daily News of Los
Angel es (1994) 315 NLRB No. 158 [148 LRRM 1137], the enpl oyer had
nai ntai ned an establ i shed practice of granting nerit raises that were
fixed as to timng but discretionary in anount. The NLRB held that the
enpl oyer had acted unlawful |y in unilaterally w thhol ding annual nerit
wage i ncreases fromenpl oyees during negotiations wth the union for an
initial contract. (1d., 148 LRRMat 1138.) Thus, the enpl oyer coul d not
lawful |y discontinue its discretionary nerit systemw thout bargai ni ng.
Wiat was required, the NLRB hel d, was

a nai ntenance of preexisting practices, i.e., the general outline of

the prograni;] however the inplenentation of that program(to the

extent that discretion has existed in determning the amounts or

timng of the increases) becones a matter as to which the bargai ni ng

agent is entitled to be consul t ed.

Wth the exception of the decision to lay off itself,

Schei d' s end- of - season | ayoffs herein were in no sense

"autonmatic" wthin the Katz exception, since they involved

21 AARB No. 10 1.



consi derabl e di scretion by the Enpl oyer in their inplenentation. Vé hol d,
therefore, that Scheid' s May 1993 | ayoffs of Argueta, Perez, Rosas and
Serrato, as well as the Novenber 1993 | ayoff of Myorga, constituted
unl awful unilateral changes over whi ch the Enpl oyer was required to
notify and offer to bargain wth the UFW

In our renedial order, we wll order Respondent to cease and
desist fromunilaterally laying off enpl oyees w thout providing the UFW
wth notice and the opportunity to bargai n concerning the discretionary
i npl enentation of its decision to lay off enpl oyees and the effects of
that decision. V¢ wll| also order Respondent to bargain wth the Ui on
about the discretionary inplenentati on of |ayoff decisions and their
effects. However, we wll not order Respondent to pay backpay to the
enpl oyees who were seasonal ly laid off.* In the circunstances of this
case, we believe such a backpay award woul d be hi ghly specul ative, since
it woul d be inpossible to determne whether bargai ning wth the Ui on
before the | ayoffs woul d have resulted in |ayoffs of the sane enpl oyees,
different enpl oyees, or fewer enpl oyees.

Il. Failure To Recal| Argueta, Perez. Segura, Sosa And Rosas For
Pruni ng And Tyi ng, Begi nni ng Wth The 1992-1993 Season

Juana Argueta, Teresa Perez, Irna Rosas, Leslie Sosa and

Martha Segura Alvarez (Segura) all had extensive experience

* Athough the ALJ believed that backpay woul d be appropriate for
seasonal enpl oyees who were laid off, he did not include that renmedy in
hi s proposed order.
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in pruning and/ or tying operations wth Respondent. Beginning with the
1992 pruni ng season, however, Kurt Gllnick instituted a new policy of
requi ring a mni nrumexperience of 400 hours' pruning experience over the
prior two years. Respondent did not deny that Argueta, Rosas and Sosa
lost work as a result of this policy.

The ALJ found that the changed recall policy had a genera
inpact on the bargaining unit and thus required giving noti ce and an
opportunity to bargain to the UPW He therefore concl uded that
Respondent had viol ated section 1153 (e) and (a) of the Act by
unilaterally changing its recall policy for the 1992 pruni ng season. +He
found that Argueta, Sosa® and Rosas were entitled to backpay if enpl oyees
with less classification seniority were recalled or hired for pruning.

He found that Perez and Segura had not been affected by the change in
pol i cy because neither had perforned pruning work during the prior
season. Snce they were thus not eligible for recall under Respondent's
forner policy, the ALJ dismssed the al |l egations regardi ng these two
enpl oyees.

The ALJ noted that other enpl oyees may not have been recall ed
for pruning work, in violation of Respondent's preexisting recall policy.

However, he found that only the naned

> The ALJ here referred to Perez when he apparent|y neant to refer
to Sosa. He later dismssed the allegations regarding Perez, and his
proposed order correctly includes a renedy for Sosa, not Perez.

21 ALRB No. 10 0.



enpl oyees were entitled to a renedy, absent an amendnent to the
conpl ai nt.

Ve affirmthe ALJ's conclusion that Gollnick's
determnation to apply a "benchnark" requirenment of 400 m ni num hours
of pruning experience in the prior two years for eligibility for recall
inthe 1992 season constituted an unlawful unilateral change in
hiring practices. However, we overrule the ALJ's recommendation to
limt backpay recovery to only those naned enpl oyees who filed
charges. V¢ conclude that any enpl oyees who can denonstrate during
conpl i ance proceedi ngs that they woul d have been recalled for the 1992
pruning season if Respondent had not instituted its new 400-hour
requi rement should be permtted to clai mbackpay Such clains can
easily be resol ved in conpliance wthout the necessity of full
litigation in an unfair |abor practice hearing.

I, Aleged Dscrimnatory Basis For Respondent's Enpl oynent
Deci si ons

a) Failure to Assign Gondola Driving Duties to Mayorga

The ALJ concl uded that Respondent had di scrimnated agai nst
Mayorga because of his union activities when it took away his gondol a
tractor driving duties in 1992 and 1993. Respondent argues that the
ALJ shoul d not have nade any ruling regarding 1993 gondol a work because
the conplaint alleged a violation only as to 1992. However, we note
that the conplaint also alleged that Mayorga' s hours had been reduced
since Cctober 23, 1992, and Mayorga did testify that he was deni ed gondol a
work in both August 1992 and August 1993. Thus, we find that the
i ssue of

21 AARB Nb. 10 10.



1993 gondol a work was sufficiently addressed in the conplaint and in the
testinony to justify the ALJ's ruling.

Respondent al so asserted that Mayorga suffered no harmfromthe
deni al of gondol a work because he worked virtual |y the sane nunber of
hours in August, Septenber and Cctober 1992 as he worked duri ng those
nonths in 1991, and his earnings actually increased due to a pay rai se.
However, we note that it is not necessary to denonstrate an economc | oss
in order to establish unlanful discrimnation. If the discrimnation is
noti vated by an anti-union purpose and has the foreseeabl e ef fect of
ei ther encouragi ng or di scouragi ng uni on nenbership, it violates the Act.
(Retail Qerks Lhion, Local 770 (1974) 208 NLRB 356 [85 LRRM 1082].)

S nce Mayorga general |y perfornmed gondol a work at night or during the
eveni ng on days when he perforned other jobs during the day, it was
reasonabl y foreseeabl e that he woul d work fewer hours when the gondol a
work was taken away fromhim

V¢ therefore affirmthe ALJ's concl usion that Respondent
discrimnatorily denied Miyorga gondol a tractor driving work because
of his protected concerted activities.

b) "Qumul ative" Alegations of DO scrimnation

The ALJ declined to rule on sone of the allegations of
discrimnation, instead dismssing themas "cunul ative" or "duplicative"

of the bargaining violations.® Ve find that none

® The Board strongly urges ALJ's to nake findings on all of the
charges before them As General Qounsel points out In his exceptions
brief, an allegation may no | onger be "cumul ative" or "duplicative" if an
appel l ate court reverses a finding on the initial allegation.

21 AARB No. 10 11.



of the allegations so dismssed by the ALJ are neritorious, and we
therefore dismss themon the nerits.

Thus, al though we have concl uded that Respondent vi ol at ed
section 1153 (e) and (a) of the Act by unilaterally changing its recall
policy for the 1992 pruning season, we do not find that the new
requi renent of 400 hours of pruni ng experience was discrimnatorily
I npl enented specifically to avoid recalling Rossas and Sosa for the
pruni ng season. There was no evi dence that Respondent's failure to
rehire those two enpl oyees was the result of discrimnation rather than
sinply the result of the unilateral inplenentation of a new work
requirenent, and the allegation is therefore di smssed on the nerits.

Smlarly, we dismss on the nerits the allegation that the
| ayof f of enpl oyees after the 1993 suckering/trai ni ng season was
di scrimnatory, because the evidence denonstrated that the |ayoffs were
consi stent with Respondent's use of discretion in evaluating its
enpl oyees' skills in determning whomto lay off at the end of a season.
General Gounsel failed to showthat the retention of a few "nore
qual i fied" enpl oyees in My 1993 for shovel replanting was discrimnatory
towards those enpl oyees not retained. Rather, the evidence indicated
that Respondent retai ned for planting those enpl oyees whomit believed to
be experienced and wel | -qualified for the job

Further, we dismss on the nerits the allegation that
Mayorga' s Novenber 1993 seasonal |ayoff was discrimnatory. This |ayoff

(which lasted only a little longer than two weeks) was
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consi stent with Respondent's past practice of using its discretion in
| aying of f enpl oyees at the end of a season. There is no evidence in the
record that this brief |ayoff of Mwyorga was notivated by di scrimnation
rather than by Respondent's unilateral determnation that it needed fewer
enpl oyees, and that Mayorga' s skills were not best suited to any work
that renai ned.
RER
By authority of Labor Code section 1160.3, the agricul tural
Labor Rel ations Board (Board) hereby orders that Respondent Scheid
M neyards and Managenent Conpany, Inc., its officers, agents, successors
and assigns, shall:
1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in Labor Gode section 1155. 2(a),
on request, wth the Uhited FarmVWrkers of Anerica, AFL-A O (WY, as
the certified collective bargaining representative of Respondent's
agricul tural enpl oyees.

(b) Instituting or inplenenting any changes in
hiring or recall policies, wthout first notifying and affording the UFW
a reasonabl e opportunity to bargain wth Respondent concerni ng such
changes.

(c) Wilaterally laying off enpl oyees, w thout
providing the UPWw th notice and the opportunity to bargai n concerning
the discretionary inplenmentation of its decision to lay off enpl oyees,

and the effects of that deci sion.
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(d) Refusing to rehire, reducing the hours,
changing job duties, or otherw se discrimnating agai nst any agricul tural
enpl oyee because of nenbership in or support of the UFW or any ot her
| abor organi zati on.

(e) Inany like or related nanner interfering wth,
restraining or coercing agricultural enpl oyees in the exercise of the
rights guaranteed by section 1152 of the Agricultural Labor Rel ations
Act (Act).

2. Take the followng affirnative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain col |l ectively
ingood faith wth the UFWas the certified excl usive collective
bargai ning representative of its agricultural enpl oyees.

(b) Won request of the UFW rescind the
unilateral changes in hiring and recall policies.

(c) Won request, neet and bargain collectively in
good faith wth the UPW concerning the changes in recall policy; the use
of labor contractors to performbargaining unit work; and the
discretionary inplenentation of its decision to lay off enpl oyees and t he
effects of the decision.

(d) Reinstate Luis Mayorga to his forner position of
enpl oynent (i.e., gondola tractor driver during the harvest season), or
if his position no |onger exists, to a substantially equival ent position,
w thout prejudice to his seniority and other rights and privil eges of

enpl oynent .
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(e) Reinstate Martha Segura Al varez to her forner
position of enploynent, or if her position no | onger exists, to a
substantial |l y equival ent position, wthout prejudice to her seniority and
other rights and privileges of enpl oynent.

(f) Mke whol e all enpl oyees who have not been
recal led for work in the Paicines area fields in accordance with their
classification seniority, during the 1992 suckering and traini ng season,
and thereafter, for all |osses in wages and ot her economc | osses they
suffered, until such tine as Respondent negotiates to agreenent or
I npasse wth the UFW or the UFPWfails to tinely request bargai ning, plus
interest to be determned in the nanner set forthin EW Mrritt Farns

(1988) 14 ALRB No. 5.

(g) Make whole all enpl oyees who were not recal led for
enpl oynent during the 1992 harvest season, in accordance wth their
classification seniority, for all |losses in wages and ot her econom c
| osses they suffered, for the duration of the 1992 harvest season, plus
i nterest.

(h) Mke whole for all |osses in wages and ot her
econom c | osses they suffered, plus interest, all enpl oyees who were not
recalled for pruning work in accordance wth classification seniority,
comenci ng wth the 1992 - 1993 season.

(i) Make whole Luis Mayorga for all |osses in wages and
ot her economc | osses he suffered as the result of being renoved from

gondol a tractor driving duties, plus interest.
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(j) Mke whol e Martha Segura Avarez for all
| osses in wages and ot her economc | osses she suffered as the result
of not being rehired, commencing wth the 1992 harvest season, plus
i nterest.

(k) Preserve and, upon request, nake available to the
Board or its agents for examnation, photocopyi ng, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards,
personnel records and reports and all other records rel evant and
necessary to a determnation, by the Regional Orector, of the backpay
and nakewhol e period and the anount of backpay and nakewhol e due under
the terns of this Oder.

(1) Sgnthe attached Notice to Agricul tural
Enpl oyees, and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(m Ml copies of the attached Notice, in all
appropriate | anguages, wthin thirty days after the date of issuance of
this Qder, to all enpl oyees enpl oyed by Respondent at any tine during
the period fromFebruary 1, 1992, until January 31, 1993 .

(n) Post copies of the attached Notice, in all
appropriate | anguages, for sixty days in conspi cuous places on its
property, the period(s) and pl ace(s) of posting to be determned by the

Regional Drector, and exercise due care to
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repl ace any copy or copies of the Notice which nay be altered, defaced,
covered, or renoved.

(o) Arrange for a Board agent to distribute and read
the attached Notice in all appropriate |anguages to the assenbl ed
enpl oyees of Respondent on conpany tine and property at tine(s) and
pl ace(s) to be determned by the Regional Drector. Follow ng the
readi ng, the Board agent shall be given the opportunity, outside the
presence of supervisors and nanagenent, to answer any questions enpl oyees
nmay have concerning the Notice and/or their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to be
paid by Respondent to all nonhourly wage enpl oyees to conpensate themfor
tine lost at this reading and during the question-and-answer peri od.

(p) MNotify the Regional Drector in witing,
wthinthirty days after the date of issuance of this Oder, of the steps
whi ch have been taken to conply with its terns . Uon request of the
Regional Drector, Respondent shall notify himor her periodically
thereafter inwiting of further actions taken to conply with the terns
of this Qder, until full conpliance is achi eved.

DATED. Qtober 24, 1995

MGHEL B. STAKER (hai r nan

| VONNE RAMCS R CHARDSON Board Menber

LINDA A PR K Board Menber
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CASE SUMARY

Schei d M neyards and Managenent 21 ALRB No. 10

Gonpany, | nc. Case Nos. 92- (& 51- SAL

(URWY 92-C&|11-SAL
92- (& 113- SAL
93-CE |- SAL
93-C& 11 -SAL
93- (& 27- SAL
93- (& 67- SAL

Backgr ound

The conplaint herein alleged that Respondent viol ated the ALRA by
unilaterally changing its hiring and recal | procedures w thout
notification to or bargaining wth the certified bargai ni ng agent, Uhited
FarmVWrkers of Arerica, AFL-Q O (URYW. The conpl aint al so al | eged t hat
Respondent discrimnatorily laid off, refused to recall, reduced hours,
and changed the job duties of certain enpl oyees because of their
protected concerted activities.

ALJ Deci sion

The ALJ found that Respondent had unl awful |y changed its hiring practices
by hiring new |ocal enployees for the 1992 suckering/training season in
Pai cines instead of recalling enpl oyees by classification seniority,

w thout notifying or offering to bargain the change wth the UFW in

viol ation of section 1153 (e) and (a) of the ALRA He al so found that
Respondent had vi ol at ed section 1153(e) and (a) by engagi ng a | abor
contractor in the Septenber 1992 grape harvest instead of using regul ar
enpl oyees, without notifying or bargaining wth the UFW The ALJ
dismssed all egations that Respondent had changed its recal |l policy by
not recalling three enpl oyees for the 1992 grape harvest, as he found
that the three enpl oyees were not eligible for recall. The ALJ found
that Respondent had unlawful |y changed its recall policy for the 1992-
1993 pruning and tying season wthout notifying or offering to bargain
wth the UFW and that three naned enpl oyees were entitled to backpay if
enpl oyees wth less classification seniority had been recal l ed or hired
for pruning. The ALJ al so found that Respondent had unlawful |y failed to
notify the UFWand offer to bargai n about |ayoffs follow ng the 1992 and
1993 harvest seasons and the 1993 suckering and trai ni ng season.

However, he dismssed al l egations that Respondent had viol ated the ALRA
by failing to give notice that a single enpl oyee's hours had been reduced
and his tractor driving duties had been el i mnated, since the change did
not inpact the bargaining unit generally.

The ALJ dismissed all but two of the allegations that Respondent's

enpl oyrment deci sions were the result of unlawful discrimnation in
retaliation for union activities and other protected activities. Thus,
the ALJ found that Respondent had



refused to rehire an enpl oyee for the 1992 harvest season because of her

union activities, and had deni ed gondol a tractor driving work to anot her

enpl oyee because of his protected concerted activities. The ALJ declined
to rule on sone of the allegations of discrimnation, instead di smssing

themas cumul ative or duplicative of the bargai ning violations alleged.

Boar d Deci si on

The Board affirmed the ALJ's concl usions that the seasonal |ayoffs of
certain enpl oyees were unlawful , finding that the seasonal |ayoffs

i nvol ved consi derabl e di scretion by the Enpl oyer and required the

Enpl oyer to notify the union and provide the opportunity to bargai n over
inpl enentation of the |ayoff policy. However, the Board declined to order
backpay for the seasonally laid off enpl oyees, finding that the
determnation of the anounts of backpay owed, as well as the particul ar
persons to whom such backpay woul d be due, woul d be highly specul ati ve.
The Board affirmed the ALJ's ruling that one enpl oyee's reduction in work
hours was not bargai nabl e.

The Board upheld the ALJ's determination that Respondent had unl awful |y
changed its hiring practices b?/ hiring | ocal enpl oyees in Paicines in
1992 instead of recalling regul ar enployees, and by engagi ng a | abor
contractor for the Septenber 1992 grape harvest. The Board al so affirned
the ALJ's dismssal of the allegations that Respondent unlawfully fail ed
to recall three named enpl oyees for the 1992 grape harvest. The Board
affirnmed the ALJ's determnati on that Respondent had unl awful | y changed
its recall policy by failing to recall pruning and tying workers for the
1992- 1993 season, but rul ed that backpay coul d be clai ned by anK

enpl oyees who coul d denonstrat e during conpl i ance proceedi ngs that they
woul d have been recal led if Respondent had not instituted its new

requi renent s.

The Board uphel d the ALJ's dismssal on the nerits of certain allegations
of discrimnatory actions by Respondent, as well as his concl usi ons t hat
Respondent had discrimnatorily refused to rehire one enpl oyee for the
1992 harvest season and discrimnatorily taken gondol a tractor driving
duties away froma singl e enpl oyee. However, the Board concl uded t hat
none of the allegations of discrimnation which the ALJ di smssed as
cunul ative were neritorious, and it therefore di smssed themon the
nerits.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *



NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges filed in the Salinas Regional (fice by the
Lhited FarmVWrkers of Amwerica, AFL-AQ O (URY, the General Gounsel of the
Agricultural Labor Rel ations Board (Board) issued a conpl ai nt which
alleged that we had violated the law After a hearing in which each side
had a chance to present evidence, the Board has found that we viol ated
the Agricultural Labor Relations Act (Act) by changi ng sone of our hiring
and recall policies wthout first notifying and/or bargaining wth the
UFWas your representative, and by failing to give the UFWnotice or the
opportunity to bargai n concerning the | ayoffs of enpl oyees. The Board

al so found that we violated the Act by discrimnating agai nst an

enpl oyee, by refusing to rehire her, and anot her enpl oyee, by renoving
work previously assigned to him because these enpl oyees | oi hed,
supported and/ or assisted the UFW

The ALRB has told us to post and publish this NOI CE

The Agricultural Labor Relations Act is a lawthat gives you and all
other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;
2. Toform join or help a |abor organi zati on or bargai ni ng
representative,;
3. Tovote in a secret ballot election to deci de whet her you
want a union to represent you or to end such representation;
4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a bargai ning representative chosen by a najority
of the enpl oyees and certified by the Board,;
Todact together wth other workers to hel p and protect one anot her;
an
6. To decide not to do any of these things.

o

VEE WLL NOT do anything in the future which forces you to do, or
stops you fromdoi ng, any of the things |isted above.

VE WLL NOT make any changes in your wages, hours or working conditions,
or use |abor contractors to furni sh enpl oyees for the grape harvest or
lay off any of our agricultural enpl oyees wthout notifying the UAWand
giving it an opportunity to bargai n about, such changes and | ayof fs.

VEE WLL NOT refuse to rehire, take awnay job assignnents or otherw se
di scrimnate agai nst any agricul tural enpl oyee because he or she bel ongs
to or supports the UFW or any ot her union.

VEE WLL rescind our policies of not recalling enpl oyees in accordance
wth classification seniority for work in the Paicines area fields, and
requiring 400 hours of experience in the prior two seasons to be eligible
for recall to pruning work, until we have negotiated those policies wth
the UFW on its request.



VE WLL recall enpl oyees for enpl oyment in accordance with their
classification seniority, unless we notify the UFWof a different policy
and negotiate the newpolicy wthit.

VEE WLL rei nburse enpl oyees for all |osses in pay or any other econonc
| osses they suffered as a result of our failure to bargain wth the UFW
plus interest.

VEE WLL of fer Martha Segura A varez enpl oynent, and restore Lui s Mayor ga
to his forner position as a gondola tractor driver,- and we w |
reinburse themfor all losses in pay or other economc | osses they
suffered, plus interest.

Dat ed: SGH D M NEYARDS AND MANAGEMENT GOMPANY, | NC

By: .

(Representati ve) (Title)

If you have any questions about your rights as farmworkers or about this
Notice, you nay contact any office of the Agricultural Labor Rel ations
Board. (nhe office is located at 112 Boronda Road, Salinas, California
93907-1899. The tel ephone nunber is (408) 443-3161.

DO NOI REMOVE R MUTIT LATE



STATE CF CALI FCRN A
AGRI CULTURAL LABOUR RELATI ON BOARD

In the Matter of:
Case Nbs. 92- (& 51- SAL

SCHH D M NEYARDS AND 92-CE111-SAL

MANAGCEVENT GOMPANY, | NC 92- CE113- SAL
93-C& | -SAL

Respondent , 93-CE-| | - SAL

93- (& 27- SAL

and 93- & 67- SAL

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.

N N N e N e e e e i’

Appear ances:

Randol ph G Roeder and John M Phel an
Littler, Mendel son, Fastiff,

Ti chy & Mt hi ason

San Franci sco, Galiforni a

for the Respondent

Mary L. Mecartney

Marcos Canmacho, A Law Gorporation
Keene, Galifornia

for the Charging Party

Eugene Car denas

Sal i nas Regi onal

Jfice Slinas, Glifornia
for the General Qounsel

CEQ S ON GF THE ADM N STRATI VE LAWJWDEE




DOJAAS GALLCP.  This hearing was conduct ed bef ore ne on August
16, 17, 18 and 19, 1994, at Salinas, California.

The case arises fromcharges filed by United Farm\WWrkers of
Anerica, AFL-AQ O (hereinafter Charging Party or UFW alleging that Scheid
M neyards and Managenent Gonpany, Inc. (herei nafter Respondent) viol ated
sections 1153 (a) , (c) , (d) , and (e) of the Agricultural Labor
Rel ations Act (hereinafter Act) by various alleged acts of discrimnation
and unilateral changes in working conditions. A conplaint issued, which
was twice anended, alleging the violations.® Respondent filed an answer
to the Second Arended Gonsol i dated Conpl ai nt (herei nafter conpl aint),
denyi ng the commission of unfair |abor practices.

Uoon the entire record, including ny observations of the wtnesses,
and after careful consideration of the briefs filed b" General (ounsel and
Respondent, and the argunents nade at the hearing, | nake the fol | ow ng

findings of fact and concl usions of |aw

FI ND NS GF FACT

. Jurisdiction
The charges were filed and served on Respondent on various dates
between My 20, 1992 and Novenber 19, 1993. Respondent is a Galifornia
corporation engaged in the cultivation of grapes, wth an office and

princi pal place of business |ocated in Geenfield,

The charge in Case Nb. 92-CE-114-SAL, and a portion of the
charge in Case No. 92-CE-115-SAL, were severed fromthis proceedi ng by
order of the Board dated Septenber 13, 1994.



Galifornia, and is an agricultural enployer wthin the neani ng of
81140.4(c) of the Act. Respondent admts that its Chief Executive
Gficer, Afred G Scheid; Mce-President, Scott D Scheid; General
Manager, Kurt Janes Despain Gl I ni ck; Supervisors, Quadal upe Rayas Ji nenez
(Rayas) and Marcelino Torres; and forner Head Supervi sor, Sal vador
Val enzuel a were at all naterial tines supervisors and agents of Respondent
wthin the neaning of 81140.4(j). Respondent denies that its forner
enpl oyee, David Martinez (who, for workers' conpensation purposes,
identified hinself as Safety Gificer); Payroll derk, Gnthia Chavez; or
Q ew Leader/ Forenan, Bal tazar Chairez have been supervisors or agents.

Respondent admts that the Charging Party is a | abor organi zati on.
It also admts that Maria Teresa Perez, Juana Argueta Qutierrez (Argueta),
Martha Segura Alvarez (Segura), Irnma Rosas, Leslie Sosa H anenco (Sosa),
Lucina Serrato and Luis Mayorga have at all naterial tines been
agricul tural enpl oyees under 81140.4 (j).

I'l. Background

Respondent cultivates grapes at various locations. Prior to late
Decenber 1991, it nanaged fields located in the Geenfiel d San Lucas area.
Many, but not all of Respondent's enpl oyees work on a seasonal basis. The
year begins wth pruning and tyi ng, commenci ng i n Decenber or early
January and running as |ate as March. Gape vines are first pruned, then
tied. The next najor operation is suckering and training, which typically

commences in April or May. Suckering is nornally conpleted by
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June, while sone training work may continue into Septenber. The harvest
nornmal |y begins in early Septenber and is concluded by md- or late
QCct ober .

Many of Respondent's enpl oyees are laid of f between seasons. Sone of
Respondent ' s nachi ne operators, irrigators and other agricul tural
enpl oyees work year-round, wth few if any layoffs. S nce the dates of
the operations vary, prinarily due to the weather, it is inpossible to
predi ct exactly when the operations wll begin and end. Respondent does
not necessarily lay off all enpl oyees performng a given operation at the
sane tine. S nce Respondent does not use seniority in layoffs, it is
i npossible to predict who will be laid off on a given date.

After winning an el ection conducted on February 26, 1992, the
Charging Party was certified as the representative of Respondent's
agricultural enployees, on April 30, 1992. Respondent contested the
certification, and refused to bargain with the Charging Party pendi ng the
outcone of its challenge. Respondent was found to have viol ated 81153(a)

and (e) by its refusal to bargain, in Sheid M neyards and Managenent

Gonpany, Inc. (1993) 19 ALRB No. 1. Respondent took its chal | enge through

the courts until the spring of 1994, when its petition for review was
denied by the Galifornia Suprene Gourt. The parties first net in
negotiations on My 18, 1994.
[11. The Alleged Lhilateral Changes and Refusal s to Bargain
1. The conplaint alleges that Respondent unilaterally changed its

past practice of recalling enpl oyees based on their



seniority by hiring new enpl oyees to work the suckering/training season at
fields located near Paicines, Galifornia. Respondent denies any change in
past practice, contends that it notified the Charging Party of its
intentions, and faults the Charging Party for the failure of the parties
to thereafter nmeet and negoti at e.

As noted above, until late 1991, Respondent had nanaged fi el ds
located in the Geenfield San Lucas area. Commencing in md-1991,
Respondent engaged in negotiations to nanage fiel ds | ocated near FPaicines,
whi ch woul d increase its total of nmanaged acreage by about 40% The
negotiations did not proceed snoothly, and even as |ate as Thanksgi vi ng,
it did not appear that a contract woul d be reached. Respondent commenced
its pruning/tying operations at the Geenfiel d San Lucas fields in
Decenber. During those operations, Respondent entered into an agreenent,
ef fecti ve Decenber 30, 1991, to nanage the Paicines fields. S nce the
pruni ng and tyi ng season was wel | underway, Respondent was forced to
transfer over 100 pruning and/ or tying enpl oyees fromthe Geenfield area
to Paicines. At |east sone of these enpl oyees finished the season there
and were then laid off.

A Scheid, Gollnick and Rayas testified that the only reason
Geenfield area enpl oyees were used to work in Paicines was the late
noti ce Respondent received that it woul d be managi ng those fi el ds.

Q herw se, Respondent woul d have opened a hiring office in the Paicines
area and used | ocal workers. Respondent woul d have preferred to hire in
that nmanner, because its general policy is to hire locally, and the use of

Geenfield area enpl oyees



i nvol ved an extended commute, potentially on dangerous roads, and al so
rai sed the potential of workers' conpensation clains and | awsuits, if
traffic accidents took place. Thus, the use of Geenfield area

enpl oyees was i ntended to be a one-tine occurrence.

I rrespective of Respondent’'s intentions, however, it is clear that
they were not communi cated to nany (if any) unit enpl oyees. To the
contrary, several worker wtnesses credibly testified that when Val enzuel a
I nfornmed groups of themconcerning the Paicines work, he in no way
indicated it would be limted to the pruning/tying season, and in fact
i ndi cated the work woul d continue into the upconing seasons.? It is
equal |y apparent that Respondent had not inforned the Charging Party of
the tenporary nature of this assignment. Wth respect to Respondent's
all eged general policy to hire locally, this certainly represented a naj or
departure therefromand, in addition, Respondent has engaged | abor
contractors to hire unit enpl oyees fromareas far fromQeenfield and
Pai ci nes.

General (ounsel contends that Respondent generally follows seniority
by hire date for enpl oyees who have worked the prior season. Respondent
contends it selects enpl oyees for recall based on a prerequisite that they
worked in the sane operation during the prior season, and then based on

their experience, productivity

“Respondent contends this testinony shoul d not be credited, because
the w tnesses' pre-hearing declarations do not refer to the statenents by
Val enzuel a. The w tnesses, however, credibly explained that they were not
asked about the statenents when they gave their declarations.



and skills. It is undisputed that new enpl oyees file witten applications
for enpl oynent, and are required to submt new applications if they do not
work for Respondent for over one year. It is al so uncontroverted that
Respondent contacts enpl oyees eligible for recall by tel ephone, rather
than requiring themto contact Respondent. The dispute centers on what
factors are used to determne sel ection for recall

There was consi derabl e testinony regardi ng Respondent’ s recal |
policy. Gollnick and Rayas testified that recalls are based on
productivity, skills and experience. Gollnick makes the final decision as
to who shoul d be recal | ed, but consults wth the supervisors concerni ng
skill levels. By experience, Respondent is referring to experience in a
particul ar operation, and not the enployee's hire date. Gollnick further
testified that enpl oyees who do not work for Respondent in a given
operation for a season lose their recall rights. Chavez, who is
personal 'y invol ved in recal ling enpl oyees and answering their questions
about the availability of work, testified that Respondent gives a
preference in recall to enpl oyees who worked the prior season in the
operation in question. Chavez was unabl e to expl ai n how Respondent
sel ects between persons eligible for recall, when insufficient positions
exist torecall themall.

The enpl oyee w tnesses testified that they were repeatedl y tol d by
Val enzuel a, and based on their own experiences coul d confirmt hat
enpl oyees eligible for rehire are recall ed based on seniority. Wen this

i ssue was di scussed wi th one enpl oyee, she



indicated that by seniority, she neant the nunber of seasons worked
performng the operation in question.

Based on all the wtnesses' testinony, and a revi ew of Respondent's
busi ness records,® it is found that Respondent, as of January 1992,
nmaintained a recall policy followng classification seniority, provided
the enpl oyee had perforned in a satisfactory nanner, unless the recall was
toajob function requiring unusual skills and abilities. Recall rights
were lost if the enpl oyee was not enpl oyed in the classification during
the precedi ng season.* Contrary to General Gounsel's contention, the
evidence fails to establish any policy wth respect to the rehire of
enpl oyees, although it may be assuned Respondent woul d rehire a
satisfactory enpl oyee if openi ngs exi sted.

Respondent did not hire Geenfield area enpl oyees for the 1992

suckering/trai ning season at the Paicines fields, and

*Both General Qounsel and Respondent contend the records support
their positions. In fact, the records in evidence do not establish either
position. Wth respect to seniority by hire date, there are several
exanpl es where the records show that enpl oyees wth later hire dates, and
even new hires, began seasonal work before nore seni or enpl oyees. The
records do not establish Respondent’'s position, because they refer to the
"rehire" of enployees, but include recall, rehire and, in sone cases, new
hires. A so, the records do not show the date Respondent first attenpted
to contact the enpl oyees, whet her enpl oyees were eligible for recall or
only rehire, and cases where enpl oyees were unabl e to report for work at
the begi nning of the season.

“Respondent contends that a letter dated March 11, 1993, froman ALRB
Regional Drector constitutes an admssion that Respondent does not foll ow
seniority. The letter, however, refers to seniority in layoffs, not
recal | s.



i nstead, hired new enpl oyees fromthe Paicines area.® Respondent has
continued to use Paicines area enpl oyees for those operations since that
date. It is clear that sone Geenfiel d-based enpl oyees who had been
working in Paicines in early 1992 were thereafter recalled to the
GQeenfield area. In addition, the records showthat at |east two

enpl oyees, Argueta and Luci na Avila, who had worked the suckering season
in 1991, did not work that season at any location in 1992 . Argueta
credibly testified she was not recalled, while Avila did not testify.

As noted above, Respondent contested the Charging Party's
certification and, as of My 7, 1992 was refusing to negotiate. On that
date, Scott D Scheid sent Qustavo Fonero, the Charging Party's organi zer,
aletter reiterating its challenge to the certification, but advising that
Respondent woul d be utilizing enpl oyees from South Monterey Gounty for the
Qeenfiel d San Lucas vineyards, and Hol lister area enpl oyees for the San
Benito Gounty (Paicines) vineyards. The letter denied this hiring policy
represented a change, but was instead an i npl enentati on of Respondent's
original plan when it becane nanager of the Paicines fields. After
disclaimng any obligation to negotiate the issue, Scheid offered to
"consi der any questions or concerns” the Charging Party had. The letter
concl uded by advi sing Ronero that the suckering/traini ng season was about

to begin, and setting a

®General (ounsel's Exhibit 3 lists 12 ful | ti me Paicines suckering
enpl oyees in 1992, and an additional six who perforned sone suckering
work. It is unclear whether additional enpl oyees were hired to perform
trai ning duties.



deadl i ne of May 11, 1992 to contact him

Ronero replied by a hand-delivered | etter dated May 8, 1992,
requesting that Respondent negotiate what he described as a change in
operations and di spl acenent of bargaining unit nenbers. Ronero offered to
neet on May 11 or May 12. Inreply, Sheid sent Ronero a | etter dated My
11, denyi ng Respondent had changed any past practice, and reiterating that
Respondent had offered "to consider any questions or concerns" the
Charging Party had, but not to conduct negotiations. The |letter concluded
by accusing Ronero of bad faith, and termnating any further discussion of
the issue. Ronero replied by letter dated July 15, 1992, stating he had
only requested negotiations for the issue of work at the Paicines fields,
but as the representative of the unit enpl oyees, was now requesting
contract negotiations. The parties never net to negotiate the issue.

2. The conplaint, as anended, al so alleges that Respondent viol ated
81153(e) by unilaterally changing the past practice of hiring its own
enpl oyees for work in the grape harvest commenci ng Septenber 2, 1992, by
engagi ng a | abor contractor to performsone of the work. Respondent
admts it engaged a contractor wthout notice to the Charging Party, but
denies this constituted a change in past practice. It contends that even
If there was a unilateral change, the action was excused because it was
I npl enent ed under energency circunstances. Respondent further contends
that no unfair |abor practice took place, because all eligible enpl oyees

were recal led for the 1992 harvest, other than a few who di d not
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return for reasons unrel ated to the use of the | abor contractor.

Respondent usual |y begins its grape harvest in early Septenber.
Gl Inick testified, and the docunentary records indicate, that Septenber 8
was the first day of the 1992 grape harvest. The harvest nust be
perforned when the sugar content of the fruit is proper for the w nenaki ng
process. The w nenakers often gi ve Respondent little notice of their
grape orders, so this places additional |imtations on Respondent's
ability to allocate its | abor resources. The 1992 grape harvest was
substantially greater than the previous year, and therefore, Respondent
requi red additi onal enpl oyees to do the work.

Gl Inick testified that since Respondent did not have enough
enpl oyees fromthe prior harvest to satisfy its |abor requirenents for
1992, and did not have enough tine to train new enpl oyees, it engaged a
| abor contractor, Mendoza Farm Services. The evidence does not show when
the decision was nade to use a contractor, or when Respondent first
contacted Mendoza. The | abor contractor provided a naxi numof 136
enpl oyees for the harvest, while a naxi numof 235 enpl oyees of Respondent
worked during that season. The contractor's enpl oyees prinarily worked the
Pai cines fields, but some of themal so worked in the Geenfield area.

Respondent and its predecessor, whi ch have been in busi ness since
1972, had only used a contractor for the grape harvest on one prior
occasion, in 1989. Respondent has used contractors for other operations
on rmany occasions, including some functions al so perfornmed by its own

enpl oyees.
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3. The conplaint also alleges Respondent unilaterally changed its
past practice of recalling enpl oyees by seniority when it failed to recall
Argueta, Perez, and Segura for the 1992 harvest. Respondent admts none
of these enpl oyees was recal |l ed. The evi dence, however, shows that none of
themworked for Respondent during the 1991 harvest season. Argueta sought
work and was hired (as opposed to being recall ed) for the 1992 harvest
season, beginning on the first day, Septenber 8. Segura submtted a
tinely application for harvest work on an unspecified day i n August or
early Septenber, but was not hired. llnick's uncontradicted testinony
establ i shes that Perez did not apply for harvest work until all positions
were filled. Perez did not testify. As noted above, the evidence fails
to establish that Respondent rehires enpl oyees by seniority.

4. The conplaint also cites, as an unlawful unilateral change, the
failure to recall Argueta, Perez, Segura, Sosa and Rosas for pruning and
tying work, commencing in the 1992 - 1993 season, in accordance wth its
seniority policy. The aforenenti oned enpl oyees have substantial pruni ng
and/or tying experience wth Respondent. The pruning usual ly begins in
early Decenber, and tying work is perforned after the vines have been
pruned. Pruning for the 1992- 1993 season began i n m d- Decenber 1992.
There is a conflict in testinony concerning when tyi ng work began, wth
Respondent contending it was in md-January 1993, while Rosas gave hear say
testinony that it began earlier. Rosas, however, admtted that any

enpl oyees performng tying work before
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she returned had nore seniority.

Argueta, Rosas and Sosa perforned pruning duties for Respondent
during the 1991 - 1992 season, Perez only perforned tyi ng work, and Segura
did not performeither function due to her pregnancy. Wth the exception
of Segura, Respondent has expressed no conplaint wth the job perfornance
of these enpl oyees. Gllnick testified that for the 1992 - 1993 pruni ng
season, he inplenented a requirenent that in order to be considered for
recall to pruning work, the enpl oyee nust have perforned a mni mrumof 400
hours of pruning work over the prior two seasons. There is no evidence
that Respondent had ever previously nai ntai ned such a requirenent.

@l | ni ck described this as a "benchrmark", but never real ly expl ai ned why
it was necessary.

Respondent does not deny that Argueta, Rosas and Sosa | ost enpl oynent
as the result of this policy. Respondent's records showthat at |east
three enpl oyees hired after Decenber 1989 were recall ed for pruning work
i n Decenber 1992. Based on their hire dates, they could not have had nore
than one season of pruning experi ence wth Respondent by the 1992 pruni ng
season, fewer than Argueta, Rosas or Sosa. Argueta, Rosas, Sosa and Perez
were recalled for tying work in md-January 1993. Segura was not recalled
or rehired for any work during the pruning/tying season.

5. The conplaint alleges that Respondent's failures to notify the
Charging Party of several personnel actions represent per se violations of
81153(e). These include the layoffs of Argueta, Perez, Rosas and Serrato
inlate May 1993; and the
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changes in work assignnments, reduction in work hours and | ayof f Myor ga.

Wth respect to My 1993 |ayoffs, the evidence shows that the four
enpl oyees were performng suckering and training work until My 26, 1993
The suckering/training season was comng to an end, and Respondent |aid
of f 20 enpl oyees after the shift on My 27. Unhlike the prior |ayoffs
experi enced by these enpl oyees, they were transferred to another crew for
one day, May 27, prior to being laid off. Respondent did this as part of
a crewrealignnent. The records show that 30 enpl oyees were not |aid off
until June 4, 1993, and that others were retained until August 20. There
is aconflict intestinony as to whether suckering work was perforned
after May 27, 1993. @ ven the nunber of enpl oyees who continued wor ki ng
after that date, and in light of the conclusion reached in this Decision,
no finding is nade on that issue. It is undisputed that replanting work
was perforned after the May 27 layoffs, but unclear whether any other type
of work was perforned.

Wth respect to the changes invol ving Mayorga, he was hired as a
general |aborer on January 10, 1983. Wiile Mayorga has al ways perforned a
variety of job duties, he was increasingly assigned irrigation work and
eventual |y becane an irrigator. During the 1991 harvest season, Myorga
had, anong other job assignnents, driven tractors haul i ng gondol as to
collect the crops, for atotal of 120 hours. Hs prinary other job
assignnent was irrigation. In Septenber 1991, Mayorga worked a total of

252 regul ar and overtine hours; and fromQctober 1 through 23, he
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worked 237 hours.® Respondent adnittedly decided to renove Myorga' s
driving duties in 1992. Hs job duties during the 1992 harvest incl uded
irrigation, nmachine harvest, aninal control and pesticide-rel ated work.

It is undisputed that Respondent did not advise the Charging Party of
this decision. Respondent contends that this change did not result in a
reduction of hours. Respondent, however, includes August inits
conpari son, and the evidence clearly shows the tractor driving duties did
not begin until Septenber. |In Septenber 1992, Mayorga worked a total of
238 hours, 14 fewer hours than in Septenber 1991. From Cctober 1 through
23, 1992, Mayorga worked 214 hours, 23 fewer than Qctober 1 through 23,
1991, and was then laid off.

The conpl aint does not allege Mayorga's 1992 | ayoff as a violation,
but does all ege that Respondent reduced Mayorga' s wor ki ng hours,
commenci ng Cctober 23, 1992, and laid himoff for tw weeks after the 1993
harvest, wthout notice to the Charging Party, thereby violating its
bargai ning obligation. Myorga had been laid off two or three tines each
year until 1991, when he was only laid off after the harvest. The
reduction in layoffs is explained by the increase in his irrigation
assi gnnents, and his apparent val ue as an enpl oyee. Myorga s post -
harvest |ayoffs, from1983 to 1990, varied in duration fromtw weeks to

about two

®These figures are based on the days worked in the given nonth, and
not on Respondent's nonthly payroll totals, which overlap a few days from
the prior nonth and omt a few days at the end of the nonth. Sone ot her
calculations in this Decision use the hourly figures listed in the nonthly
payrol | totals.
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nont hs, al though the nore recent 1989 and 1990 | ayoffs were each about two
weeks.

Mayorga was not laid off after the 1991 harvest season, because
Respondent assi gned hi mand ot her enpl oyees, who ot herw se woul d have been
laid off, to a special irrigation systeminstallation project. Myorga,
however, had been laid off fromMarch 20 to April 8 of that year.

Mayorga, along wth many other enpl oyees, was laid off after the 1992 and
1993 harvest seasons. Hs return fromthe 1992 | ayoff was del ayed by a
workers' conpensation injury, until March 1993. The Charging Party was
not notified of any of the |ayoffs.

Respondent contends that Mayorga has worked fewer hours since
Qctober 23, 1992 due to lawfully inplemented | ayoffs and his injury, and
because he worked an unusual |y hi gh nunber of hours 1991. The evidence is
to the contrary. A though Mayorga was not laid off after the 1991
harvest, he was laid off for over two weeks earlier in 1991, unlike in
1989 and 1990, so his 1991 hours are not atypical as a whole. Wiile
Mayorga' s absence fromwork in 1993, until March 5 expl ai ns sone of the
reduction in hours, the records show he worked sonewhat fewer hours after
his return. Mayorga worked a total of 2,187 hours between March 6 and
Decenber 27, 1991. Myorga worked a total of 1,925 hours between March 7
and Decenber 24, 1993. NMyorga, on the average, was paid for 220 hours
worked per nonth, for the period January 1991 through QGctober 1992.

O scounting 1991, Mayorga worked an average of even nore hours during the

period January - Cctober 1992, averagi ng 228
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hours per nonth. For the period, March through Gctober 1993, Myor ga,
on the average, was paid for 207 hours per nonth.

Wiat the record fails to establish is that Respondent nade a
consci ous decision to general |y reduce Mayorga' s hours.” In addition,
while overall, he did work less, there are substantial variations above
and bel ow the average nonthly hours in 1993, and at tines, he worked as
nmany hours as he had in previous years. Smlarly, while Mawyorga was nore
likely to work 10-hour days prior to 1993, he still did so on nany
occasions in that year. There is no evidence, other than possibly wth
respect to the post-harvest |ayoffs, that other enpl oyees were assi gned
work Mayorga | ost, or that the hours of Respondent’'s other enpl oyees
renai ned constant.

V. The Alleged O scrimnation

The conplaint alleges that all of the above changes invol vi ng
i ndi vi dual enpl oyees were al so the result of unlawful discrimnation by
Respondent, whi ch began manifesting itself after the February 26, 1992
election, inretaliation for the enpl oyees' union activity, and in the
case of Mayorga, also for his invol venent in charges filed agai nst
Respondent. Respondent admts that the enpl oyees, except Segura, engaged
inactivities in support of the Charging Party, and that it was aware of

t hose

"This contrasts with the layoffs and elimnation of driving
assi gnnment deci sions, which clearly were nade by Gol I nick, in consultation
w th Respondent's supervi sors.
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activities.® Respondent, however, asserts that many other enpl oyees
engaged in the sane protected activities and were permtted to work
during the disputed periods. Respondent admts it is opposed to

uni oni zation, but that its policy, given to all supervisors, was to not
di scrimnate agai nst UFWsupporters. |t contends the personnel decisions
were based on unrel at ed busi ness consi derati ons.

It is undisputed that the naned di scri mnatees, other than Segura,
began wearing union caps and/or buttons after the el ection, attended pro-
union rallies in front of Respondent's office during approxinately the one
to three nonth period follow ng the election and signed a petition
dermandi ng Respondent not file objections to the election. Sone of the
al l eged di scri mnatees were anong those who entered Respondent's office
and handed the petition to Gllnick. It is also undisputed that nany
ot her enpl oyees engaged in these activities.

On the other hand, Mayorga, on two occasi ons, was involved in one-
on-one di scussions regarding the Charging Party, initiated by Respondent's
nmanagenent. During the el ection canpai gn, Labor Consultant H ghfill
interrupted Mayorga's work to give hima flyer, and to tell himnot to be
brai nwashed by the Charging Party, which was no good. About one nonth
after the el ection, Supervisor Rayas, who was al so present during at | east

sone of the

8ol | ni ck deni ed know edge of certain activities by some of the
alleged discrimnatees. Irrespective of whether those denials shoul d be
credited, Respondent stipulated it was aware of activities in support of
the Charging Party by all of the named enpl oyees, except Segura.
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denonstrations, approached Mayorga and tol d hi mthe uni on was no good, and
that other conpanies wth unions had failed. Rayas predicted that wth
the Charging Party, there woul d be nany changes, and soon the enpl oyees
woul d be "foll ow ng the contractors' bathroons | ooking for work," and
earning $4.00 or $5.00 per hour. Myorga responded that his father was
recei ving a uni on pension, and he thought the union was good.® Myorga is
one of three enpl oyees naned in the charge in Case No. 92-C&114- SAL,
filed by the Charging Party, and served on Respondent by mail on Septenber
30, 1992, regarding the assignnent of gondola tractor driving duties.
Rosas (and apparently Miyorga) were interviewed on tel evision after
one of the denonstrations, and Gol | nick admts havi ng seen Rosas'
interview Sosa, in addition to her other activities, acted as an
observer in the election. Rosas, Sosa, Argueta and Serrato were al so
i nvol ved in incidents where Rayas, apparently on orders from Gl | ni ck
told themto either renove UFWfl ags pl aced on their vehicles (Sosa was a
passenger in Rosas' car) or nove the vehicles off Respondent's property.
About ten vehicles had flags placed on themin the two incidents, which
took place in early 1993.%° As Respondent points out, three other enpl oyees

i nvol ved

*These facts are based on Maworga' s credited testinony. Hghfill did
not testify. Rayas did not deny that he had a conversation about the
Charging Party wth Mayorga, but did deny he said anythi ng about changes
inworking conditions. Thus, there is only one portion of Miyorga s
testinony which is contested, and he is credited, prinarily based on his
I npr essi ve deneanor as a W t ness.

“The testinony concerning these incidents is undi sputed.
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in these incidents were permtted to work during the disputed peri ods.

Wth respect to Segura, she was hired on January 5, 1983, as a
pruner. She subsequently perfornmed tying, suckering, training and harvest
work. Segura |l ast worked for Respondent on June 20, 1991, the end of the
suckering season. She did not work the harvest or pruning/tying season in
1991, because of her pregnancy. Segura testified, wthout contradiction,
that she infornmed Respondent of her pregnancy and inability to work.

According to Segura, she went to Respondent's office, in March or

April 1992, and reported she was ready to return to work. Respondent
di sputes this, and G/nthia Chavez, Respondent's Payroll Qerk, testified
that Segura did not seek enploynent fromher. It is undisputed, however,
that prior to the 1992 harvest, Segura agai nh sought enpl oynent, and
Martinez had her submt a witten application, pursuant to Respondent's
rul e requi ri ng enpl oyees who have not worked for over one year to reapply.
If Segura were not interested in enpl oynent, as Respondent contends, why
woul d she have submtted the application? It is found that Segura did
i nf orm Respondent she was ready to return to work in March or April 1992,
probabl y speaki ng to sonmeone other than Chavez. There is also a conflict
in evidence as to whet her Segura sought enpl oynent from Respondent after
the 1992 harvest, which need not be resol ved.

Sequra testified that she attended three or four denonstrations at

Respondent's offices after the el ection,
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i ncl udi ng the denonstration where enpl oyees handed Gol | ni ck the petition.
According to Segura, she wore a union button, and carried a flag during
the denmonstrations. Segura testified that she and the other denonstrators
were observed by Rayas, who used bi nocul ars. Chavez testified she did not
observe Segura at any denonstration, but Rayas did not deny havi ng
observed Segura engaged in such activity.

@l I ni ck deni ed seeing Segura at the denonstrations, or having any
know edge of her union activities. @llInick denied he recalls the
identity of any enpl oyee present during the denonstrations, despite the
fact that over 20 entered his office and handed himthe petition.

Gllnick alsoinitially denied that Segura voted in the el ecti on when, as
Sequra credibly testified, she voted a challenged ballot. Fnally,

Gl I ni ck deni ed any know edge of Perez' union activities, after Respondent
stipul ated to such know edge. Based on the foregoing, it is found that
Segura did engage in protected activities prior to the 1992 harvest, and

Respondent knew this. '

Segura was one of three enpl oyees naned in the
charge in Case No. 92-CE-11-SAL, pertaining to the failure to recall
enpl oyees during the 1992 harvest, which was served by mail on Sept enber
14, 1992.

Mbst of the facts concerning Respondent's alleged failure to recall
or rehire Perez, Argueta and Segura for the 1992 harvest, the failure to

recal| Argueta, Perez, Rosas, Sosa and Segura for

YAl though Segura's nane is not on the petition handed to
@l lnick, it appears the signatures were gathered prior to the rally at
which it was delivered.
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the 1992 - 1993 pruning and tying season, and the May 27, 1993 | ayoffs of
Argueta, Perez, Rosas and Serrato are set forth above. Wth respect to
Segura, Gl lnick testified she was not rehired because of the break in her
service, her alleged failure to keep in contact wth Respondent and
because, "In consultation wth ny supervisors, we didn't think of her as a
particul arly productive enpl oyee." Respondent produced no evi dence to
show t hat ot her enpl oyees have been deni ed enpl oynent for failing to
contact it during pregnancy | eaves, and the credi bl e evi dence shows that
Segura did, in fact contact Respondent during and after her pregnancy.
Beyond Gl I nick's general testinony contendi ng Segura was a sl ow wor ker,
and sone evi dence that Segura earned the mnimumhourly rate instead of

pi ecerate for an unspecified period of tine, Respondent produced no ot her
evi dence show ng why, aft nine years, her work becane unaccept abl e.

Not abl y, none of the supervisors testified concerning Segura s job

per f or mance.

Wth respect to Mayorga, in addition to contending he essentially
lost no hours as the result of being renoved fromhis tractor driving
duties, Respondent contends the elimnation of this work resulted fromthe
need to have Mayorga prepare the fields for pesticide spraying, to conduct
the sprayi ng and performrequired post-spray duties. Myorga and Gl | ni ck
gave highly differing estinates as to the anount of tine Mayorga perforned
those duties, with Mayorga estimati ng about six days, and Gl | ni ck,
several weeks. Myorga is credited, inasmuch as he was generally a nore

convi nci ng w tness, has nore first-hand know edge
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of what his duties were, and is nore strongly supported by the work
recor ds.

A the tine of Mayorga' s layoffs in 1992 and 1993, Respondent
enpl oyed two other irrigators, Roberto Torrez and Cctavi ano Rodri guez.
Neither was laid off in those years, and enpl oyees in other job
classifications were al so retained. Respondent contends this is because
they are "pernanent” enpl oyees, while Mayorga is not. The evi dence shows
that Torrez has not been laid off since after the 1987 harvest.
Rodri guez, however, was laid off after the 1990 harvest. Both Rodri guez
and Torrez have worked for Respondent considerably |onger than has
Mayorga. The record discloses that sone of Respondent's nost highly
val ued enpl oyees, including sone of the forenen/crew | eaders, are subject

to seasonal |ayoffs.

ANALYS S AND GONCLUSI ONS CF LAW

I. The Alleged Bargaining Mol ati ons
Once a |l abor organization is elected to represent enpl oyees, the
enpl oyer is bound to neet and negotiate wth the representative concerni ng
the terns and conditions of unit nenbers' enploynent. The obligation
extends to significant changes in working conditions, and to changes in
enpl oynent practices, whether established by contract or past practice.

Katz v. NLRB (1962) 369 US 736 [50 LRRM 2177]; Tex-Cal Land Managenent .

Inc. (1982) 8 ALRB No. 85. De mnims changes whi ch do not anmount to

general i zed changes in policy or working

23



conditions do not constitute bargaining violations. GCattle Vall Farns, et
al. (1982) 8 ALRB No. 59; Santa Rosa B ueprint Service, Inc. (1988) 288
NLRB 762 [ 130 LRRM 1403]. An enployer acts at its peril by refusing to

give the certified representative notice and the opportunity to bargai n
concerning changes in existing terns and conditions of enpl oynent, even if
it is contesting the certification. Gerawan Ranches (1992) 18 ALRB Nb.
16; George Arakelian Farns, Inc. v. ALRB (1986) Cal. App. 3d 94 [230 Gal .
Reptr. 428]; NLRB v. Advertisers Manufacturing Gonpany (C A 7, 1987) 823
F. 2d 1086.

It is concluded that the decision to hire new enpl oyees fromthe
Pai ci nes area, for the 1992 suckering and trai ning season, instead of
usi ng enpl oyees recal | ed by classification seniority, did constitute a
change in Respondent's hiring practices. Watever Respondent's preference
had been in hiring locally, the only past practice for this na or
operation had been to use enpl oyees fromthe Geenfield area. Even
Respondent ' s w tness, Chavez, admtted that enpl oyees who work the prior
season are given a preference inrecall. In this case, sone eligible
enpl oyees were not even considered for recall. In addition, Respondent
has engaged contractors who hire enpl oyees who do not |ive near the work
| ocations. Furthernore, the | ocal preference had not been seriously
tested in the past, because Respondent's operations were all |ocated in a
relatively small geographic area. It is well established that a change in
seniority hiring policies nmust be acconpani ed by notice and the

opportunity to bargain.
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Engi neered Gontrol Systens (1985) 274 NLRB 1308 [ 119 LRRV 1031];
Ham | ton H ectroni cs Gonpany (1973) 203 NLRB 206 [ 83 LRRV 1097];
Accurate D e Gasting Conpany (1989) 292 NLRB 982 [ 131 LRRM 1706] ;
Facet Enterprises. Inc. (1988) 290 NLRB 152, 179 [131 LRRV 1114].

Even if the evidence failed to show that Respondent recalled
enpl oyees by seniority, the decision to hire new enpl oyees for the
Paicines fields had a variety of ramfications for unit enpl oyees, and
therefore required notice to the Charging Party and the opportunity to
bargain. Frst, the decision resulted in the transfer of enpl oyees who
had wor ked there during the 1992 pruning/tying season to the Geenfield
area. It is established that a permanent or longtermtransfer of
enpl oyees is a change in their terns and conditions of enpl oynent which
requires notice and bargai ning. Stone & Thonas (1975) 221 NLRB 573 [90
LRRVI 1569] ; A ano Genent Gonpany d/b/a San Antoni o Portl and Genent CGonpany
(1985) 277 NLRB 309 [121 LRRM1268] ; Qis Hevator Gonpany. A Wiol |y
Onned Subsidiary of Uhited Technol ogi es (1987) 283 NLRB 223 [ 124 LRRVI
1334]; Hamlton Sandard DO vision of Lhited Technol ogies Gorp. (1989) 296
NLRB 571 [132 LRRM1240]. In simlar nanner, the action resulted in a

transfer of unit work fromone group of enpl oyees to another. The Board
has found this to require notice and bargaining. M easant Valley

Vegetabl e (- (1986) 12 ALRB No. 31.

Second, at |east two enpl oyees eligible for recall for the

2Bven accepting Respondent's contention that the rel ocation of the
enpl oyees to the Geenfield area was beneficial, such beneficial changes
inworking conditions are still negoti abl e.
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1992 suckering/training season did not obtai n enpl oynent, apparently
because of the change in policy. S nce Respondent's recall policy

requi res classification enpl oynent in the prior season, the change
potentially affected recall rights in future seasons. A so, by hiring all
new enpl oyees for Paicines, enpl oyees who nay wel | have been abl e to work
a |l onger season by working at both Paicines and Geenfield, |ost that
opportunity. By hiring new enpl oyees to work in Paicines, Respondent
substantially increased the size of the bargaining unit. Those new

enpl oyees were entitled to representation as to how they woul d be hired
and laid off, and their wages, hours and other terns and conditions of
enpl oynent .

Wi | e Respondent did give the Charging Party sone notice of its
intended action,® it did not offer to negotiate and, in fact, refused to
do so. Regardless of Gllnick's personal intentions, the only
comuni cations received by the Charging Party were the letters of My 7,
May 11 and July 21, 1992. The May 7 letter specifically deni ed any
obligation to negotiate, and only offered to "consi der any questions or
concerns” the Charging Party had. This is a far cry fromcoll ective
bargai ning. Furthernore, contrary to Respondent's claim Ronero's
response of My 8, 1992 was not a denand to negoti ate an agreenent, but a

request to

BArguably, said notice was untinely. Respondent admittedly knew it
was not going to use Geenfiel d-area enpl oyees in Paicines for the
suckering/training season i n Decenber 1991. Neverthel ess, Respondent
waited until My 7, 1992, nore than two nonths after the el ection, to give
notice, stating tine was now of the essence. The evi dence does not
di scl ose when the suckering work in Paicines actual |y began.
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negoti ate the di spl acenent of Geenfield enpl oyees. |1t was Respondent, in
reply tothis letter, that termnated any further di scussion on the issue,
in the process again denying any wllingness to conduct negotiations. To
the extent that the Charging Party subsequent|y demanded cont ract
negotiations, said denand had no inpact on Respondent's refusal to
negotiate the issue of work in Paicines, and at any rate, did not excuse a
refusal to discuss the change in operations. Accordingly, since
Respondent failed and refused to negotiate this unilateral change, it
thereby viol ated 81153 (a) and (e) of the Act.

It is also concluded that Respondent unlawfully failed to give
notice, or the opportunity to bargain concerning its decision to engage a
contractor for the 1992 harvest. The Board has repeatedly held that both
the decision and effects of such changes in hiring practices are subject
to negotiations. Tex-Cal Land Managenent. Inc. (1982) 8 ALRB No. 85; Tex-
CGal Land Managenent, Inc. , et al. (1986) 12 ALRB No. 26; Roberts Farns.
Inc. (1987) 13 ALRB No. 14. It is not a valid defense to argue that no

work was | ost by virtue of the contracting decision, since the change
still affects terns and conditions of enpl oynent for unit nenbers. Tex-

Cal Land Managenent, Inc. (1982) 8 ALRB No. 85; A bert Valdora, Inc. , et

al. (1984) 10 ARBNdo. 3. Inthis case, the decision again greatly
expanded the size of the bargaining unit. The Charging Party was entitled
to negotiate, on behal f of existing unit nenbers, whether they coul d
performthe additional work, and whether it could refer potential

enpl oyees, rather than using a
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contractor. (Qnce the contractor was engaged, its enpl oyees, as unit
nenbers, were entitled to representation. Thus, it woul d be necessary for
the Charging Party to be notified as to the identities of these new

enpl oyees, so it could ascertain their desires concerning wages, hours and
other terns and conditions of enploynent. dearly, none of these
interests was served, because no notice was given.

Respondent ' s argunent, that no change in practice occurred, is
rejected. Wile Respondent had engaged contractors for other types of
work, the harvest is a distinct and naj or operation, and the practice for
such work shoul d be separately considered. Wth respect to the prior use
of a contractor in harvest operations, this has taken place only once in
over 20 years, and the practice for the preceding two years had been to
use Respondent's enpl oyees.

Respondent's argunent, that its action is excused due to energency

| abor requirenents is also rejected. In Charles Mal ovich (1983) 9 ALRB

No. 64, the Board excused the |ate notice of engaging a contractor, where
noti ce was given only two days after the contracting took place, based on
ener gency ci rcunstances. The Board hel d that such circunstances are to be
consi dered on a case-by-case basis. In addition to Respondent's failure
to ever give notice, in this case, the evidence concerning the alleged
ener gency ci rcunstances i s unpersuasive. dearly, nost of the increase in
Respondent ' s grape harvest resulted fromits assumng nanagenent of the

Pai cines fields, in Decenber 1991.
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Respondent was wel | aware, substantially prior to the 1992 harvest, that
absent unforeseen setbacks, its harvest woul d be substantially greater
than before the acquisition. Indeed, had the Charging Party been gi ven
early notice of the expected increase in | abor needs, it well mght have
been able to refer applicants for hire by Septenber. Furthernore, while
Respondent general |y has | ess notice of when the harvest wll comence
than wth other operations, it can predict the approxi nate date, and pre-
plan its workforce. Therefore, Respondent violated 81153(a) and (e) by
uni lateral |y engagi ng the contractor for the grape harvest.

The evidence fails to establish that Respondent changed its recall or
rehiring policy by not rehiring or recalling Perez, Argueta or Segura for
the 1992 grape harvest. S nce none of these enpl oyees had worked during
the prior harvest, they were not eligible for recall under Respondent’s
policy and therefore, the failure to recall themdid not change the
practice. The evidence fails to establish that Respondent uses seniority
for rehires, and the requirenent that enpl oyees wth substantial breaks in
servi ce conpl ete new applications suggests the contrary. Furthernore, the
evi dence shows that Argueta was rehired, Perez was not rehired based on
the unavailability of enploynent and the refusal to rehire Segura was
unrel ated to any policy concerning seniority. Based on the foregoing,
these allegations wll be di smssed.

Respondent, however, did violate 81153 (a) and (e) by unilaterally

changing its recall practice for the 1992 pruni ng
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season. It admttedy instituted a new requirenent for enpl oyee-to be
considered for recall, 400 hours of pruning over the prior two seasons.
Respondent further admts that Argueta, Perez and Rosas, who ot herw se
woul d have been eligible for recall were not permtted to return to work
until tying operations began, apparently because of this new requirenent.
Accordingly, the change had a general inpact on the bargai ni ng unit which
required notice, and the failure to afford such notice violated the Act.
Argueta, Perez and Rosas wll be entitled to backpay if enpl oyees wth

| ess classification seniority were recalled or hired for pruning work.*
Respondent did not change its policy wth respect to Perez or Segura,
because neither had perforned pruning work during the prior season, and
thus, they were not eligible for recall. Accordingly, those allegations
w il be di smssed.

Wth respect to the failure to give notice of the various |ayoffs,
the National Labor Relations Board (NLRB) has on many occasi ons hel d t hat
enpl oyers nust give notice of economc |ayoffs and of di scharges, and
afford the coll ective bargaining representative the opportunity to
negoti ate the decision and effects of such actions. An exceptionto this
rule is where economc |ayoffs result froma core entrepreneurial
deci sion, such as the closure of a business or discontinuance of a
product line, in which case noticeis still required, but only the

ef fects nust

“I't nay be that other enpl oyees were not recal l ed for pruning
work, in violation of Respondent's pre-existing policy. The conpl ai nt,
however, only nanes the five enpl oyees, and it woul d be i nappropriate
to expand the all egation, absent an anendnent.
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be bargai ned. Lapeer Foundry & Machine, Inc. (1988) 289 NLRB 952 [ 129
LRRM 1001] ; Adair Sandish Gorp. (1989) 292 NLRB 890 [ 130 LRRM 1345] and
(1989) 295 NLRB 985 [ 131 LRRM 1680]; Whited Gl sonite Laboratories. Inc.
(1988) 291 NLRB 924 [131 LRRM 1035]; MGotter Metors Gonpany (1988) 291
NLRB 764 [ 131 LRRM 1370]; Stanpi ng Specialty Gonpany. Inc. (1989) 294 NLRB
703 [131 LRRM 1740]; Ryder D stribution Resources. Inc. (1991) 302 NLRB 76
[138 LRRM 1058]; Ohan. A Dvision of Oha Gorp. (1984) 270 NLRB 373, 376

[116 LRRM 1203]. The obligation is not elimnated because the enpl oyer
has a past practice of |aying off enpl oyees when work is slow Adair

S andi sh Qorp. (1989) 292 NLRB 890 [130 LRRM 1345]. The viol ation still

exi sts even where the enpl oyer shows the |ayoffs woul d have occurred, even

wth bargaining. UWhited Glsonite Laboratories. Inc., supra.

ne can hardly inagine a nore profound change in working conditions
than a layoff or discharge, or a nore inportant function for the
col l ective bargai ning representative than the preservati on of enpl oynent.
The evi dence shows that while Respondent regularly |ays off enpl oyees at
the end of each operation, the business operates year-round. Thus, the
| ayoffs are not the result of a closure or partial closure of business, or
the di sconti nuance of a product line. The starting and ending dates for
the various operations are not fixed, and Respondent does not necessarily
lay off all enployees on the sane date. Sone enpl oyees are retained after
the general seasonal |ayoffs, and there is at |east sonme evidence that

enpl oyees who are laid off

31



are at least mninmally qualified for sone of the tasks perforner by those
who are retained. Wiile the decision as to the starting or ending date of
a season has been found to constitute a nanagenent prerogative, selection
for layoff and order of |ayoff remain as decision-rel ated i ssues which are
arenabl e for col | ective bargai ning and shoul d be negoti ated. *

Even if the layoff decisions are to be considered nanagenent
prerogatives, the NLRB decisions cited above would require effects

bar gai ni ng. *°

There are several effects-related i ssues which the Charging
Party mght wsh to negotiate, such as notice to the enpl oyees, severance
pay and nai ntenance or inplenentation of fringe benefits during the |ayoff
period. Based on the foregoing, it is concluded that Respondent viol ated
81153 (a) and (e) by failing to give the Charging Party notice of, and the
opportunity to bargain the decision and effects of the |ayoffs foll ow ng

the 1992 and 1993 harvest seasons, and the 1993 suckering and trai ni ng

season. ¥’

“Tex-Cal Land Managenent, Inc., et al. (1986) 12 ALRB No. 26. Wth
respect to the negotiability of discharges, it is noted that if this
subj ect were hel d nonmandat ory, enpl oyers woul d apparently not be
obligated to negotiate grievance procedures for such personnel actions.

'n simlar fashion, the Board, in Tex-Cal Land Managenent, Inc. |,
et al. (1986) 12 ALRB Nb. 26, held that while the decision to change the
comrmencenent date of operations i s nonmandatory for bargai ning, notice
nust be given to negotiate the effects.

YI't is noted that the Board, in D Arrigo Brothers Gonpany. |Inc.
(1983) 9 ALRB No. 30, held the enpl oyer was not obligated to negotiate the
| ayof f or di scharge of an individual enpl oyee. The subsequent above-cited
N_LRB cases, and in particul ar Lapeer Foundry & Machine, supra, woul d
appear to dictate arevisioninanalysis. Inthis regard, the bargai ni ng
obl i gati ons descri bed
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It is concluded that Respondent did not violate 81153(a) and (e) by
failing to give the Charging Party notice that Mwyorga' s gondol a tractor
driving duties had been elimnated. Absent discrimnation, such change
did not have a generalized effect on the bargai ning unit, and while
Mayorga has | ost sone hours as the result of the change, it only applies
to the harvest season. |In the absence of discrimnation, it is sinply too
bur densone to require an enpl oyer to give notice, and to bargain
concerning relatively mnor changes in job assignnents. Santa Rosa

ueprint Service. Inc., supra.

As noted above, while the evidence nay establish that Miyorga wor ked
fewer hours overall after he returned fromhis workers' conpensation
injury, the figures fluctuate substantially. It has al so been found that
the evidence fails to show a deci si on by Respondent to general |y reduce
Mayorga' s hours after his return. Therefore, there is insufficient
evi dence to establish, even assumng an obligation to give notice of this
sort of change in one enpl oyee's hours, that there was, in fact, a general
change in the assignnent of hours to Mayorga. For these reasons, the
allegation wll be di smssed.

[1. The Alleged D scrimnation

Section 1152 of the Act grants agricultural enpl oyees the

the National Labor Relations Act, 29 U S CA 8158(a)(5) and 8158(d) are
i ndi stinguishable fromthe parall el 81153(e) and 81152.2(a) of the
Agricultural Labor Relations Act. Furthernore, the facts in D Arigo are
di stingui shabl e, because only one enpl oyee was invol ved, and the Board
noted it was unnecessary to renedy the al |l eged bargai ning violation,
because paral | el 81153(a) and (c) violations had been found.
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right, inter alia, to form join or assist |abor organizations. Section
1153(c) nmakes it an unfair |abor practice for an enpl oyer to discrimnate
agai nst enpl oyees to encourage or di scourage union nenbership. Section
1153(d) makes it an unfair |abor practice to discharge or otherw se

di scrimnate agai nst an enpl oyee because the enpl oyee has fil ed charges or
given testinony in a Board proceeding.®® Retaliation by an agricul tural
enpl oyer agai nst enpl oyees, because they engage in protected conduct, also
constitutes interference, restraint and coercion wth the rights set forth
in 81152, and prohibited by 8§1153(a).

In order to establish a prima facie case of unlawf ul discrimnation,
the General (ounsel nust prove: (1) that the enpl oyee engaged in protected
activity, (2) that the enpl oyer had know edge of the activity; and (3)
that a notive for the adverse action taken by the enpl oyer was the

protected activity. Lawence Scarrone (1981) 7 ALRB No. 13. DOrect or

circunstantial evidence nay establish the unlawful notive. drcunstantial
evi dence i ncl udes evi dence of ani nus toward enpl oyees who engage in
protected activities, departures fromestablished policies or procedures,
the timng of the adverse action and shifting, inconsistent or fal se

expl anations given for taking such action. Mranda MishroomFarm Inc., et

al. (1980) 6 ALRB Nb. 22,

Were the adverse action is a failure or refusal to rehire,

BParagraph 15 of the conpl aint all eges that Respondent reduced
Mayorga' s hours because he filed charges wth the Board, engaged in
protected activity and wthout notice to or bargai ning with the Chargi ng
Party. The conpl aint, however, does not allege the action as a violation
of 81153(d).
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the General (ounsel nust al so show t he enpl oyee nade a proper application
for work at atine it was available. Nshi Geenhouse (1981) 7 ALRB No.
18; Verde Produce Gonpany (1981) 7 ALRB No. 27. |If the enpl oyer has a

practice or policy of contacting forner enpl oyees to offer them

reenpl oynent, its failure to do so when enpl oynent is avail able nay al so
satisfy this requirenent. Kyutoku Nursery, Inc. (1982) 8 ALRB No. 98;

M ssi on Packi ng Gonpany (1982) 8 ALRB No. 47.

Onhce the General Gounsel has established a prina facie case of
unl awful discrimnation, the burden shifts to the enpl oyer to rebut the
charge. Respondent nust preponderantly show that the adverse action woul d
have been taken, even in the absence of the protected activity. Bruce

Church. Inc. (1990) 16 ALRB No. 3.

The al l egations concerning the failure to recall Perez, Argueta and
Segura for the 1992 harvest season require no elaborate analysis. Snply
put, the uncontradicted evi dence shows they were not contacted by
Respondent, because they had not worked during the previous harvest, and
only enpl oyees who had done so were recal led. Accordingly, this
allegation will be di smssed.

Smlarly, the allegations regarding the refusals to hire Argueta and
Perez for the 1992 harvest can be summarily di smssed. There was no
adver se action taken agai nst Argueta because she was, in fact, hired, and
began work on the first day of the harvest. Wth respect to Perez, the
uncont radi ct ed evi dence shows that she did not apply for harvest work

until all the crews were filled. Accordingly, irrespective of any prina

faci e case which nay have
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been establ i shed, Respondent has net its burden to show that Per woul d
still not have been hired, absent her protected activity.

General Gounsel has established a prina faci e case that Respondent
refused to hire Segura for the 1992 harvest season in retaliation for her
protected activity. The credited evidence shows that Segura took an
active role in the UPWdenonstrations and attenpted to vote in the
el ection, both protected activities. It has al so been established that
Respondent, through Rayas and Gol I nick, were anware of Segura' s protected
activities. It is significant that Gllnick has been found to have
untruthful |y deni ed know edge of Segura's participation in the rallies,
and that she attenpted to vote in the el ection

Wiile the timng of this action is not significant, the evidence
shows that after the UFWel ection, Respondent enbarked a series of unfair
| abor practices, comencing wth the unilateral decision to no | onger use
Geenfield-area enpl oyees to work the Paicines fields. Despite
Respondent ' s general no-di scrimnation policy, the record shows that
Supervi sor Rayas, who was anongst those fromwhom Segura sought
enpl oynent, had expressed his strong dislike for the Charging Party, and
predi cted nany changes and | oss of enpl oynent. ol I nick, who nmade the
ultinate decision not to rehire Segura, after consulting wth his
supervi sors (presumably neaning, or at |east including Rayas), showed his

hostility toward enpl oyees who synbolical ly supported the Chargi ng
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Party by draping flags on their vehicles.®

FHnally, there are the unsubstantiated all egati ons | evel ed agai nst
Segura by Respondent. Respondent contends Segura did not contact it, but
the evi dence shows she notified Respondent of her pregnancy and when she
was able to return to work. Furthernore, Segura submtted a witten
application for the harvest season, at which tine Martinez at |east
inplicitly indicated to her she would be hired. llnick's vague
reference to Segura’ s lack of productivity, as noted above, is
uncorroborated by any specific testinony or docunentary evi dence.
Gonsi dering Respondent' s urgent | abor shortage for the 1992 harvest, one
woul d think they woul d have wel coned back an experienced enpl oyee, even if
not the nost producti ve.

Thus, the pretextual explanations for Respondent’'s action only serve
to bol ster General Gounsel's prinma faci e case. | nasmuch as Respondent' s
al | eged reasons for not hiring Segura have been discredited, the evidence
fails to showthat Segura still would not have been hired for the 1992
harvest, absent her protected union activity. Therefore, Respondent

viol ated §1153(a) and (c).%®

A though the flag incident took place after Segura was not rehired,
it casts light on Gllnick's sentinents toward those who engage in
protected activity. Furthernore, while evidence that other union
activists are not subjected to discrimnatory treatnent is relevant, this
is not conclusive to rebut otherw se conpel | ing evidence of retaliatory
conduct .

®The failure to rehire Segura is a continuing violation. |respective
of any alleged failure by Segura to contact Respondent after the 1992
harvest, she had done so previously and it is clear that continued efforts
woul d have been futile.
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The failure to give the Charging Party notice of the change in
hiring requirenents for the 1992 pruni ng season has been found to
constitute a 81153(a) and (e) violation. Wth respect to the enpl oyees
al so alleged to have been discrimnatorily denied recall for that work,
the evi dence shows that, irrespective of any prina faci e show ng of
ani nus, Perez and Segura were not eligible for recall for pruni ng work,
because neither had perfornmed such work the year before. Perez was
entitled to recall for tying work, and was recal | ed when such work becane
available. Segura was not eligible for recall to tying work, because she
had not worked the prior tying season. Accordingly, the failure to recall
Perez and Segura did not violate §1153 (c).*

As noted above, the evidence preponderant|y establishes that
Argueta, Rosas and Sosa woul d have been recal | ed by classification
seniority for the 1992 pruni ng season, if Respondent had not changed its
recall policy. Inasnuch as their eligibility for reinstatenent and
backpay w Il be the sane under either 81153(e) or 81153 (c), the
discrimnation allegation is cunulative, and it wll be dismssed for that
reason. This concl usion nakes it unnecessary to deci de whet her Respondent
can succeed in its assertion that even given discrimnatory notivation,

t hese enpl oyees still woul d not have been recall ed, based on its uniformy

applied, albeit unlawful |y inpl enented 400- hour

“hlike the all egati ons concerning the 1992 grape harvest, the
conpl aint does not allege the failure to hire (as opposed to recall) any
of these enpl oyees as a violation. Accordingly, this issue wll not be
consi der ed.
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prerequisite.

Smlarly, since Respondent's failure to give the Charging Party
noti ce of the layoffs after the 1993 suckeri ng/trai ning season has been
found to violate 81153 (a) and (e), a finding that the specific naned
i ndi vidual s were discrimnated agai nst woul d be cunul ative, and for this
reason, the allegation wll be di smssed.

It is concluded that General (ounsel has established a prinma facie
case that Respondent discrimnated agai nst Mayorga, based on hi s uni on
activities, when it took anay his gondola tractor driving duties in 1992
and 1993. A though the conduct has been found insufficient to establish a
unil ateral change affecting the unit as a whole, it did constitute an
adverse action, because Mayorga | ost hours, and consequent|y wages as the
result. Myorga was a known union activist, who was tw ce singled out for
one- on-one di spl ays of aninus by Respondent's supervi sors/ agents.
Respondent ' s expl anation for its action, Mayorga' s other alleged job
duties, rather than establishing a defense, adds to the prima faci e case,
because it has been found to be false. S nce Respondent has failed to
rebut the prina facie case, the action viol ated 81153(a) and (c).

It has al ready been concluded that Respondent viol ated 81153 (a) and
(e) by laying off Mayorga in 1992 and 1993, w thout notice to the Charging
Party. S nce the renedy is substantially the same, it is unnecessary to
deci de whet her Respondent al so viol ated 81153(c) by the 1992 | ayoff, or
81153(c) and (d) by the 1993 | ayoff. The allegations wll, therefore, be

di sm ssed.
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It has al so been concluded that the evidence fails to show general
deci si on by Respondent to reduce Mayorga s hours. Thus, while he worked
fewer hours overall once he returned fromthe workers' conpensation
injury, these figures fluctuated to the degree that it cannot be said that
the end result was the product of any individual decision. In order to

establish a prina facie case of unlawful discrimnation, the General

Gounsel nust show that the harmsuffered by the enpl oyee was the result of
an adverse action by the enpl oyer. The evidence concerning this
allegation fails to establish such action. As the result, the allegation

wll be di smssed.

THE REMEDY
The Board, inter alia, requires an enployer who has unilaterally
changed terns and conditions of enpl oyment to cease and desi st fromsuch
conduct, rescind the unilateral action upon request of the collective
bargai ni ng representative, reinstate enpl oyees who | ost enpl oynent and
nake enpl oyees whol e for economc | osses. Robert H Hckam (1984) 10

ALRB No. 2; DArigo Brothers Gonpany, Inc. (1983) 9 ALRB No. 30. Those

renedi es are appropriate in this case; however, where the conplaint only
nanes specific individual s as having been affected by the unil ateral

changes, the makewhol e provisions will be linited to them® It

“The al l egations concerning the recall for work at Paicines and the
use of the labor contractor are not limted to specific enpl oyees.
Respondent contends no enpl oyee | ost wages as the result of its use of
the | abor contractor for the 1992 harvest. Wile the failure to hire
Segura did result fromother
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woul d be inappropriate to grossly expand Respondent’'s liability in this
natter in the absence of an anendnent to the conpl ai nt.

The NLRB typical ly orders reinstatement and backpay until bargai ni ng
is conpl eted, where an enpl oyer unilaterally lays off enpl oyees for
econom ¢ reasons whi ch are anenabl e to deci sion and effects bargai ni ng.
Wiere the economc reasons for the layoffs do not turn on | abor costs, and
therefore only effects bargaining is required, reinstatenent is not
required, but a limted nakewhol e renedy is provided, under the terns set

forth in Transmari ne Navigation Gorp. (1968) 170 NLRB 389 [ 67 LRRM 1419].

Lapeer Foundry & Machine, Inc., supra;, Sanping Specialty Gonpany, Inc.,

upr a.

The NLRB has repeatedly stated it wll not cut off backpay, based on
the likelihood that | ayoffs woul d have necessarily taken place, prior to
conpl i ance with an enpl oyer's deci sion and effects bargai ni ng obligation.
To do so woul d substitute its hindsight judgnent for what shoul d have been

resol ved through the bargai ning process. Lapeer Foundry & Machine. Inc. |,

supra; Motter Metors Conpany, supra. Nevertheless, in an industry where

enpl oynent for nost enpl oyees is clearly seasonal in nature, it would be
i nappropriate to order backpay for periods where there is virtually no
chance the enpl oyee woul d have been working. In this regard the ALRB does

not require imedi ate reinstatenent for

considerations, there at |east renai ns the question whet her Rosas and
Juana Franco Aguirre lost hours. The issue of whether the contracting
resulted in |ost wages for these or any other enpl oyees wll best be
resol ved i n conpl i ance.
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seasonal enpl oyees, but reinstatenent when the pertinent operate resunes.

The negoti abl e aspects of the decision to lay off seasonal workers
after the 1993 suckering and trai ning season included sel ection for |ayoff
and order of layoff. Many enpl oyees were retained after the |ayoff, and
it isnot entirely clear what all of their job duties were. It is clear
that Argueta, Perez, Rosas and Serrato shoul d be nmade whol e for the tine
that any other enpl oyee continued to performsuckering or tying work after
their layoff, since the Charging Party was entitled to negotiate that they
be retained. Furthernore, if any of themhad experience in job functions
(such as shovel i ng work) perforned by seasonal enpl oyees after their
| ayoff, they shoul d recei ve backpay for that period, since the Charging
Party coul d have negotiated their retention for such functions. Based on
the foregoing, the appropriate renmedy will be to order backpay for the
period coomencing with the layoffs, and endi ng when the | ast seasonal
enpl oyee who perforned any function for which they had prior experience
was |aid off.

The above linitation does not apply to Miwyorga, © because it cannot
be said, as a certainty, that he would have been laid off after the 1992
and 1993 harvest seasons. A though Respondent argues that the failure to

lay off Mayorga after the 1991 harvest

Zpgai n, al though nany ot her enpl oyees were laid off with Miyorga in
1992 and 1993, wth no notice to the Charging Party, the failure to seek a
renedy on their behal f nmakes it inappropriate to expand the conpl ai nt
al | egati ons.
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was unusual , Mayorga possesses a variety of job skills, and the Chargi ng
Party mght have been able to negotiate his retention. In addition, there
was continuing irrigation work avail abl e, and Respondent might have been
persuaded to retain himfor this purpose, instead of, or along with the
other irrigators.

Finally, the issue arises as to whether Mayorga' s backpay woul d be
tolled for the period of his absence due to injury. Athough Mayorga
m ssed over three nonths of work due to his injury, the evidence
establishes that it arose in the course of his enpl oynent wth Respondent .
Lhavai labi ity for work under such circunstances does not toll backpay.

kegawa Brothers, et al. (1990) 16 ALRB No. 18, at ALJD, page 132.

The Board orders reinstatenent, backpay and a cease and desi st order
anong the renedies for the unlawful refusal to rehire enpl oyees. Verde

Produce Gonpany, supra. These renedies, inter alia, are appropriate to

renedy the refusal to rehire Segura for the 1992 harvest. S nce Segurais
experienced in all of the na or seasonal operations, her reinstatenent
wll be ordered as of the date of this Decision, if such operations are
bei ng conducted, or as of the first date of Respondent's next seasonal
operation. Smlarly, appropriate renedies for the discrimnatory renoval
of Mayorga's gondol a tractor driving duties woul d i nclude reinstatenent to
those duties and that he be nade whol e for the economc | osses he
suf f ered.

Upon the basis of the entire record, the findings of fact and

conclusions of |aw, and pursuant to section 1160.3 of the Act, |
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hereby issue the follow ng recomended:

RER
Respondent Schei d M neyards and Managenent Conpany, Inc., its
officers, agents, labor contractors, successors and assigns, shall:
1. Gease and desist from

(a) Failing or refusing to neet and bargain
collectively in good faith, as defined in Labor Code Section
1155.2(a), on request, wth the United FarmWrkers of Anerica, AFL-

AO (U, as the certified collective bargaini ng representative of
Respondent ' s agricul tural enpl oyees.

(b) Instituting or inplenenting any changes in hiring or
recall policies, wthout first notifying and affording the I T a reasonabl e
opportunity to bargain with Respondent concerni ng such changes.

(c) Wilaterally laying off enpl oyees, w thout providing
the UPWw th notice and the opportunity to bargai n concerning the deci sion
to lay off enployees, and the effects of that deci sion.

(d) Refusing to rehire, reducing the hours or
otherw se discrimnating agai nst any agri cul tural enpl oyee because of
nenbership in or support of the UFW or any other |abor organi zation.

(e) Inany like or related manner interfering wth,

restraining or coercing agricultural enpl oyees in the exercise of
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the rights guaranteed by section 1152 of the Agricultural Labor Rel ations
Act (Act).

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Won request, neet and bargain collectively in good
faith wth the UFWas the certified exclusive coll ective bargai ning
representative of its agricultural enpl oyees.

(b) Won request of the UFW rescind the unilateral changes
inhiring and recal |l policies.

(c) Won request, neet and bargain collectively in good
faith wth the URW concerning the changes in recall policy; the use of
| abor contractors to performbargaining unit work; and the decision to |ay
of f enpl oyees and the effects of the deci sion.

(e) Reinstate Luis Mayorga to his job duties as a gondol a
tractor driver during the harvest season, or if his position no | onger
exists, to a substantially equival ent position, wthout prejudice to his
seniority and other rights and privileges of enpl oynent.

(f) Reinstate Martha Segura Alvarez to her forner position
of enpl oynent, or if her position no |onger exists, to a substantially
equi val ent position, wthout prejudice to her seniority and other rights
and privileges of enpl oynent.

(g Mke whole all enpl oyees who have not been
recalled for work in the Paicines area fields in accordance with their
classification seniority, during the 1992 suckering and training season,

and thereafter, for all |osses in wages and ot her
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economc | osses they suffered, until such tine as Respondent negoti at es
to agreenent or inpasse wth the UFW or the UFWfails to tinely request
bargaining, plus interest to be determned in the nanner set forth in

EW Mrritt Farns (1988) 14 ALRB No. 5.

(h) Make whol e all enpl oyees who were not recalled for
enpl oyment during the 1992 harvest season, in accordance wth their
classification seniority, for all |losses in wages and ot her econom c
| osses they suffered, for the duration of the 1992 harvest season, plus
interest.

(i) Mke whol e Juana Argueta Gutierrez, Irna Rosas and
Leslie Sosa Hanenco for all |osses in wages and ot her econom c | osses
they suffered, plus interest, to the extent that Respondent failed to
recall themfor pruning work in accordance wth classification seniority,
commenci ng wth the 1992 - 1993 season.

(j) Mke whole Luis Mayorga for all |osses in wages and
ot her economc | osses he suffered as the result of being renoved from
gondol a tractor driving duties and his unilateral layoffs in 1992 and
1993, plus interest.

(k) Mke whole Martha Segura Alvarez for all losses in
wages and ot her econom c | osses she suffered as the result of not being
rehired, commencing with the 1992 harvest season, plus interest.

(1) Preserve and, upon request, nake available to the
Board or its agents for examnation, photocopying, and otherw se copyi ng,

all payroll records, social security paynent
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records, tine cards, personnel records and reports and all other records
rel evant and necessary to a determnation, by the Regional Drector, of
the backpay and makewhol e period and the amount of backpay and nmakewhol e
due under the terns of this Oder.

(m S gnthe attached Notice to Agricul tural
Enpl oyees, and, after its translation by a Board agent into al
appropri ate | anguages, reproduce sufficient copies in each | anguage for
the purposes set forth hereinafter.

(n) Ml copies of the attached Notice, in all appropriate
| anguages, wthin thirty days after the date of issuance of this Oder, to
al | enpl oyees enpl oyed by Respondent at any tine during the period from
February 1, 1992, until the date on which said Notice is nail ed.

(o) Post copies of the attached Notice, in al
appropriate |anguages, for sixty days in conspi cuous places onits
property, the period(s) and pl ace(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any copy or copies of
the Notice which nay be altered, defaced, covered, or renoved.

(p) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice in all appropriate
| anguages to the assenbl ed enpl oyees of Respondent on conpany tine and
property at tine(s) and pl ace(s) to be determned by the Regi onal
Orector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer

any questions enpl oyees nay
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have concerning the Notice and/or their rights under the Act. The
Regional Drector shall determne a reasonable rate of conpensation to
be pai d by Respondent to all nonhourly wage enpl oyees to conpensat e
themfor tinme lost at this reading and during the questi on-and- answer
peri od.

(9 Notify the Regional Drector in witing,
wthin thirty days after the date of issuance of this Oder, of the steps
whi ch have been taken to conply wth its terns. Upon request of the
Regional Drector, Respondent shall notify himor her periodically
thereafter inwiting of further actions taken to conply wth the terns
of this Qder.

ITI1S FUIRTHER CGRCERED that the renai ning al | egati ons
contained in the Second Arended Consol i dated Conpl ai nt are her eby
D SM SSED

Dated: Novenber 14, 1994

DOUAAS GALLCP,
Admni strative Law Judge
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges filed in the Salinas Regional (fice by the
Lhited Farmworkers of Arerica, AFL-Q O (URW, the General Gounsel of the
Agricultural Labor Rel ations Board (Board) 1ssued a conpl ai nt which
alleged that we had violated the law After a hearing i n which each side
had a chance to present evidence, the Board has found that we violated the
Agricultural Labor Relations Act (Act) by changi ng sone of our hiring and
recall policies wthout first notifying and/or bargaining wth the UFWas
your representative, and by failing to give the UFWnotice or the
opportunity to bargai n concerning the | ayoffs of enpl oyees. The Board
also found that we violated the Act by discrimnating agai nst an enpl oyee,
by refusing to rehire her, and anot her enpl oyee, by renovi ng work
previously assigned to him because these enpl oyees joi ned, supported
and/ or assisted the UPW The Board has told us to post and publish this
Notice, and to nmail it to those who have worked for us since February 1,
1992. Ve w il do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
law that gives you and all other farmworkers in Galifornia rights:

To organi ze your sel ves;
To form join or help unions;
To vote in. a secret ballot election to deci de whether you want a
union to represent you;
To bargain with your enpl oyer about your wages and worKi ng
conditions through a union chosen by a majority of the enpl oyees
and certified by the Board;
5. To act together wth other workers to hel p and protect one

anot her; and
6. To decide not to do any of these things.

> wbhE

Because it is true that you have these rights, we promse that:

VE WLL NOT make any changes in your wages, hours or working conditions,
use labor contractors to furni sh enpl oyees for the grape harvest or |ay
off any of our agricultural enpl oyees wthout notifying the UAWand gi vi ng
it an opportunity to bargai n about such changes and | ayoffs.

VEE WLL NOT refuse to rehire, take awnay job assignnents or otherw se
di scrimnate agai nst any agricul tural enpl oyee because he or she bel ongs
to or supports the UFW or any ot her union.

VEE WLL rescind our policies of not recalling enpl oyees in accordance wth
classification seniority for work in the Paicines area fields, and

requi ring 400 hours of experience in the prior two seasons to be eligible
for recall to pruning work, until we have negotiated those policies wth
the UFW on its request.
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VEE WLL recall enployees for enploynent in accordance wth their
classification seniority, unless we notify the UPWof a different policy
and negotiate the new policy with it.

VEE WLL rei nburse Juana Argueta Qutierrez, Teresa Perez, |rnma Rosas,
Lucina Serrato and Luis Mayorga for all losses in pay or any other
economc | osses they suffered as a result of our failure to bargain wth
the UFW plus interest.

VEE WLL offer Martha Segura Al varez enpl oynent, and restore Luis Mayorga' s
former job duties as a gondola tractor driver/ and we w |l reinburse them
for all losses in pay or other economc |osses they suffered, plus
interest.

Dat ed: SGH D M NEYARDS AND MANAGEMVENT GOMPANY, | NC

" (Represent ati ve) (Title)
If you have any questions about your rights as farnworkers or about this
Notice, you nay contact any office of the Agricultural Labor Relations
Board. ne office is located at 112 Boronda Road, Salinas, California
93907-1899. The tel ephone nunber is (408) 443-3161.

DO NOI' REMOVE CR MUTT LATE
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